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	Statutes:  Excerpts from the statutes conferring protection on plant life.


	The Plant Patent Act (“PPA”), 35 U.S.C. §§ 161–164, enacted 1930, amended the enablement requirement in § 162 in 1954.

· The PPA protects asexually reproducing plants.
The Plant Variety Protection Act (“PVPA”), 7 U.S.C. §2402, enacted 1970, amended 1996.

· The PVPA protects sexually reproducing and tuber-propagated plants.
Conditions for Patentability: Novelty, 35 U.S.C. § 102(a) & (b), enacted 1897, no substantive amendments since 1946.
Specification: Enablement Requirement, 35 U.S.C. 112 ¶1, enacted 1915, no amendments to ¶1 since 1946.
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	Implications of §102(b) territorial limitation: Excerpts discussing the Plant Patent Act’s effects, and one proposed remedy.


	Margo Bagley, Patently Unconstitutional: The Geographical Limitation on Prior Art in a Small World, 87 Minn. L. Rev. 679 (2003).
· Associate Professor of Law, Emory University School of Law. 
· Spoke at the Cardozo Law School’s “Traditional Knowledge, Intellectual Property, and Indigenous Culture” symposium. 

The Substantive Patent Law Treaty (“SPLT”), Art. 8, ¶ 1, proposed in 2001 and still in negotiations. 
· The proposed SPLT requires removal of the geographic limitation of prior art in order to harmonize the patent laws of member countries.

· 
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	Enablement, 
Novelty, and Foreign Activity that is NOT Prior Art: 
Excerpts from cases and an article that determine the nuances of plant protection.
	In re LeGrice, 301 F.2d 929 (1962) (before Worley, Rich, Martin, Smith, and William H. Kirkpatrick)
· Two roses, one applicant.  Both roses named and pictured in British catalogs.  Held:  publications are not enabling because you need the rose to make another rose.
In re Elsner, 381 F.3d 1125 (Fed. Cir., Aug. 2004) (Lourie, Clevenger, Bryson)
· Two applicants: one geranium, one rose.  Descriptions published in Europe AND foreign sales more than 1 year prior to US application.  Held: Although publication is non-enabling, and foreign sales are not prior art, the person of skill in the art can read the description, buy the plant and make an asexual cutting to reproduce so the plants are NOT novel.
Harold Wegner: Elsner: Judicial Drive to Eliminate Limitations of “Prior Art,” 23 Biotechnology L. Rep. 747 (Dec. 2004).
· Spent several years at the Max Planck Institute, and taught at  the Kyoto University Law Faculty; worked closely with WIPO to create a model global patent law; Faculty Director of the Intellectual Property Law Program and Professor at George Washington Law School (joined GW in 1983); Currently a partner at Foley & Lardner
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	Excerpts from Proposed US Plant Legislation
	Plant Breeder’s Equity Act of 2005, 2005 CONG., HR 121 (proposed Jan. 4, 2005)
· This legislation aments 35 U.S.C. §162. It only has one supporter in Congress.  
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