


~

"
,-'

~1t~ ~.o£ tfct ~ fijfqs

~~~ftrtt".<q.
January 27, 1941

N$!~82.- United Sta~es v,. Darpy Lumber Co.

Dea.r Justice Stone:

You have written a strong opinion, again setting :forth

with suitable elaboration the general principles which we ha~e

held should govern the eXercise of the co~erce power. Of course,

there is much that could be said with respect to the indefinite-

ness o~ the present statute, as a criminal statute, because or

the failure of Congress to define the phrase nproduction for

commercen. 

Congress gives a sweeping definition of "production"

and of "goods" but not of t'production.!.2.!:. oonJInerce"

In attempting to give some appropriate content to this

loose phrase, I think that the test should be as objective as

possible and should not be centered on the mere tp~eD!:or!:=

pectation of the employer apart from the v.sual and normal course
~-

of business or actual transactions.

You state this on page 8 of your opinion at the close

of the first full paragraph where you say that "be moves his

product with the intent or expectation that in the porEal cours~

of his business all or some segregated part of it will be selecte.

for shipment to thos e cue tomers". I should prefer to s~e the

words "according to" instead of "in" before the words 'Ithe

normal course of his business", in order to sharpen the point.

I should like t~ see the sa~e phr~se, ~t the end of the
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last paragraph on page 8, so that it sho.uld read "the empl~yer in-

tends or expects to mO'fie in interstate commerce according fa the

norma~ course of his businese". I also suggest the omissio~ of the

last clause on that page - -although, through the ex~gencies of the

btsinees.

the goods may not thereafter actually ente~ inte~state com-

~eroe".It seems to me that that starts a line of inQt11ry w~iCh is not
I

necessary to suggest in the present case.

I also suggest that a similar insertion should be rna.de on

page ~, towards the close of the first full paragraph, eo ~s to
!

read "which he intends thereafter to ship in interst~te oo~erce in

part or in whole according to the nor~l course of his business"., I

i
Even with the beet possible teat, the statute is a ~ighly

uneatis~actory one, but as it is a border line case 1 should prefer
I

not to write.
I
;I am holding your opinion SO that I may have it before me .

.I

.!

when you cirCttlate lio.~~O. which presents some additional ~on6ider-

8.tion~ which I think important.

Faithfully yours,

M:r. .r~stice Stone.
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