Trying to Make Peace with Bush v. Gore
by Richard D. Friedman’

A. Introduction: The Setting and the Issues

The Supreme Court’s decision in Bush v. Gore, shutting down the recounts of Florida's
vote in the 2000 Presidentia election and effectively awarding the election to George W. Bush,
has struck many observers, including myself, as outrageous.® Decisions of the Supreme Court
should be more than mere reflections of ideological or partisan preference thinly camouflaged
behind legdigtic language. It would therefore be pleasant to be adle to bdievethat they are more
than that. Accordingly, Judge Richard Posner’s analysis,? in which he defends the result reached
by the Court though not the path by which it got there, is particularly welcome. Though Judge
Posner is a person of conservative political orientation, he is al fiercely independent-minded.
Giventhat he sees merit in the Bush decision, then perhaps we can give more credence to the
propostion that —whether ultimately we agree with the decison or not —it was aplausble
response to adifficult Situation, rather than aflagrant act of judicia usurpation.

Ultimately, indeed, | am not persuaded by Judge Posner’sarguments. Inthisarticlel! will
explain why, notwithstanding those arguments, | still believe the Court waswrong, way wrong.
But | believe that Judge Posner makes a better argument for the Court’ s reault than the Court
doesitself. In particular, heisright that an argumert under Article Il of the Conditution, which
only three members of the Court adopted, is stronger than the holding under the Equal Protection
Clause that a mgjority of the Court adopted. | will attempt in this artide to recast the Article |1
argument to make it even stronger; in my formulation, itisirrdevant whether the Florida Supreme
Court relied exclusively on acts of the Legislature in ordering recounts, but significart whether
that decision was a fair application of pre-exiging law. | remain unpersuaded that even this
reformulated argument should have led to a shutdown of the Florida recount, in part because |
doubt that the Horida Supreme Court’ s recount order faled to meet this sandard, but more
fundamentally because | believe that the entire matter should havebeen left, so far as federal
institutionsare concerned, to the political process prescribed by the Constitution and by federal
statute. And so | continue to believe that the Court’ s intervention was a terrible mistake inimical
to our democaracy — guided in part by a partisan motivation that | at leas hopewasnot close to
the surface of judicia consciousness and in part by a misplaced sense that the nation was on the
verge of chaos. And yet my sense of outrage is ever so slightly muted. | can at least see how a
justice with a perspective dfected by a strong Repuldican rooting interest might in good fath
have regarded the decision of the Horida Supreme Court asintol erable and so beentempted to
sep in.

" Ralph W. Aigler Professor of Law, University of Michigan Law School.

! See, e.g., Jeffrey Rosen, Disgrace, New RepusLic (Dec 25, 2000); Richard D. Friedman, Bush
v. Gore: What was the Supreme Court Thinking?, CoMmMONWEAL, p.10 (Jan.12, 2001).
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Undestanding the issues related to Bush v. Gore, and the plan of thisarticle, will be
assisted by a brief summary of the Situation asit sood on the evening of December 8, 2000. The
Secreary of Stae had certified the Republican ticket as thewimersof Horida' selectors, but on
December 8 the Horida Supreme Court ordered a statewide manual recount of the undervote —
that is, of those ballots containing no marking that was registered by the counting machinesin the
vote for President. Gov. Bush immediately petitioned the United States Supreme Court to review
that decision.

There was corsiderable doubt asto whether such a recount coud be completed in timeto
determine Florida s electord votes. A federd statute, 3U.S.C. 8 5, offered the date a “safe
harbor” —if by Decenber 12 it finally resolved its contest proceeding inthe manner prescribed
previoudy by state law, then the deter mination made by that proceeding should have been immune
from challenge under state lav. But the deadline for the safe harbor was only four daysaway.

Six days after that, December 18, was the date prescribed by law for the casting of electoral
votes, in accordance with the requiremert of Article Il of the Conditution that the electoral votes
be cast onthe sameday in every sate. A Satute provided that the electora votes would be
counted on January 6, and under the Twentieth Amendment to the Congtitution the new President
was due to be inaugurated on January 20.

Beyond timing was the quegion whether the recount ordered by the Florida court was
congtitutionally valid. Governor Bush was raising two principa contentions. One was that the
recount violated the Fourt eenth Amendment, mainly because the court had failed to establish
uniform standardsmore spedfic than the intent of the voter for determining whether a bdlot
recorded by the machinesas an undervote should be deemed to have cast avalid vote. The other
was that the state supreme court’ s decison ordering the recount was not based on avalid
interpretation of Florida election law, as enacted by the L egislature, and therefore it violated
Article 11 of the Constitution.

Meanwhile, complicating the situation, the Republican-dominated L egislature was
prepared to step into the situation and designate its own dlate of electors.

Section B of this essay will take up first (in large part because it ismog easly detachable
from other issues) Judge Posner’ s suggestion that at some poirt after Election Day the Florida
L egislature could have picked a slate of electors or prescribed how electors were to bepicked. |
believethat the Legidature quite clearly had no such authority.

In Section C, | take up the question of deadlines. Asothers have recognized, Horida law
did not clearly preclude the state from continuing any recount beyond December 12, whatever the
crcumstances. Beyond that, | contend that Judge Posner is incorrect in assuming, as apparently
the dissentersin Bush v. Gore did, that determination of which slate of electors Florida voters had
selected needed to be completed by December 18, the date prescribed by federal law for electors
to vote. In fact, though atimely determination of that matter by Florida would have Smplified
meatters, Floridadid not haveto make adetermination a dl; if the matter was unresolved before it



came to Congress, then resolution would have been Congress's responghility.

Section D agrees with and amplifies Judge Posner’s conclusion that the Fourteenth
Amendment argument accepted by a mgority of the Supreme Court was very weak and that it did
not fit well withthe shut-down of the recount ordered by the Court.

Section E examines the structure of the Article |1 argument, on which Judge Posner and
other conservative jurists® wish amgority of the Court had relied. | agreewith them, and with
the three members of the Court who would have decided the case on thisground, tha a deason
like that of the Florida Supreme Court requiring manual recounts doesraise an Article |1 issue.
But instead of emphasizing whether the Florida Supreme Court relied on sources other than
legidation, or on whether the decision of that court was a usurpation of legidative authority, the
criticd Articlell issuein this case depends on whether the decison of that court was aplaushble
one giventhe state of pre-existing law.

The Article I argument nevertheless should not have prevailed. In Section F, | contend
that the Florida court’s decision to order recounts did not fail to meet thisstandard. More
fundamentally, in Section G | argue that the entire matter should have been left to the political
process prescribed by the Twelfth Amendment to the Constitution and by federal gatute.

B. The Post-Election Role of the Legislature

Article Il of the Constitution provides that "[€]ach state shall appoint” electors "in such
Manner as the Legidature thereof may direct.” Furthermore, 3 U.S.C. § 2 provides:

Whenever any State has held an election for the purpose of choosing electors, and has
failed to make a choice on the day prescribed by law, the electors may be appointed on a
subsequert day insuch a manner asthe legislature of such State may direct.

As the post-election battle dragged on, the Horida L egislature was thus poised to select its own
slate of electors, and presumably woud have done so had the United States Supreme Court not
put anendto the mater. Judge Posner believesthat the L egislature may have had the authority
to do so.’

® Robeat H. Bark, Sanctimony Serving Politics: The Florida Fiasco, THE NEw CRITERION 4
(March 2001), available at http/ /iwww.newcriterion. com/archive/19/mar 01/bork. htm; Charles Fried, Letter
to theEditor, New York Review of Books Feb. 22, 2001, available at http://mww. nybook s.com/
nyrev/WWWarchdisp ay.cgi 220010222008E#top.

* Posrer, supra note 2, at Part 1.A (speaking of "options that [Bush] possessed to thwart a recount
that went against him, notably theFlorida legislature’s appointing itsown slate of dedors'). See also
id. at n.69 ("If continued uncetainty about theresult of the Novenber 7 electionweredeemed afailureto
have chosen electors on that day, then presumably the Florida legislature cauld select its own date. . . .").
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In fact, however, there is no authority for such an intervention. Article Il provides that
Congress may determine a uniform date for all electorsto be sdlected throughout the nation.®
Congress did so in 1845, for the first time providing for anationa eection day — then as now the
first Tuesday after thefirst Monday in November.® That provisionis now codified as 3 U.S.C. §
1. In considering the statute, however, Congress realized it had a problem: At least one state,
New Hampshire, then provided that a majority of voters was necessary to select a date of
electors. Thus, as a Congressman from that state pointed out, “it might so happen that
no choice might be made” on Election Day.” To predudethisresult, Congressincluded in this
one-paragraph statute the provision now codified immediaely afterwards, as 3 U.S.C. § 2.2 If the
state holds an election onthe presaribed day but “fail[§ to make achoice,” it does not forfat its
eectors, raher, it may hold arun-off on alater day.

The statute cannot reasonably be understood to have meant that if the state holds an
election on Election Day but it turns out that the result isredly, redly dose and takes sometime
to resolve then the Legidature may step in and choose a dlate of electors without regard to what
happened on Election Day.® No onein Congress suggested that thiswas the intent or meaning of
the statute. Elections are often very close and not resolved on Election Day; indeed, in 2000
Florida wasnot the only state inwhichthe outcome remained in doubt until well ater November
7. That the winner has not been determined conclusively by midnight on Election Day, only a few
hours after the pollsclose, or even by amuch later time, doesnot meanthe gate has failed to
make a choice on that day. It only means that the responsible state officials have not yet
acertaned wha choicethe people of the sae made on Election Day.

Certainly the 1845 statute sets out no standard or procedure for determining whether an
election is so close or difficult to determine that the people of the state should be deemed to have
“faled to make a choicg” on Election Day.*® Thus anytime alegislature picked a date of

> Art. 11, sec. 1, cl. 4 ("The Congress may daerminethe Timeof chusingthe Electors. . .").
® Act of Jan 23, 1845, 5 Stat. 721.
" 14 Cong. Globe 14 (Dec. 10, 1844) (remarks of Rep. Hale).

8 See id. (remarks of Rep. Hale, suggesting "that provision might be made for such a contin-
gency"); id. at 21 (sponsar offeing amended bill, providing for contingency, in terms substantially similar
to thosenowin 3U.S.C. § 2).

° Though | regret to say | suggested earlier, ina CNN chatline conducted before understanding the
background of the statute, that such atheary might be valid. http//www.crm.comnychat/transcripts/
2000/12/7/friedman/. Live and learn. | am gateful to Prof. Kenneh Katkin, whoseemail of December 7,
2000 to a dscussion list for Corstitutional Law professors, onfilewiththe author, s¢ mestraight.

1% The gap cannot be filled by construing the “safe harbor” provison, 3U.S.C. §5, to st atime
after which § 2 authorizes the Leg slature to choose el ectors; 8 5 wasnot enacted until 42 yearsafter §2.
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electors by claiming authority under § 2 supporters of the losing cand date would be sureto
contend that the decision was a usurpation of power, because the winner of the election might
have been determined in good order. Thisis arecipe for chaos.*

The esentid point of the 1845 statute wasto create a uniform natioral electionday. It
would make no sense — either in advancing that goal or in serving democratic theory — to provide
that, just because an dection contest could not be resolved quickly, the Legidature could nullify
the election and sdlect the sate’s electorsitsaf.’® Section 2 should be construed as limited to the
contingency that called it forth: If a state selects its electors by popular election, but requires
morethan a simple plurality for the selection, then there is a chance that the dedionheld on
Election Day will produce no winner, and so notwithstanding Congress’ atempt to provide for a
uniform election day the state may in that case hold a subsequent proceeding to select its electors.

C. Deadlines

Under Article 11 of the Constitution, electors throughout the nation must cast their votes
on the same day, to be chosen by Congress.”® The dat e prescribed by Congress — perhaps with a
touch of whimsy?— is“the first Monday after the second Wednesday in December” after the
éection,* which in 2000 was December 18. Under another statutory provision, 3 U.S.C. 85, if
before election day astate provides aprocedure “for its final determnation of any controversy or
contest” concerning the appointment of electors and that determinationismade at least six days
before the time fixed by law for the meeting of the electors, then the determination is conclusive
when the electoral votes are counted before Congress.™® Thus December 12 was the deadline for

" Note that Congress rejected an amendment to the Election Day hill that, as one member
described it, would have given “concurrent jurisdiction” to the electors of a given state and to the
Legidature to fill vacancies among the electors; as that member said, "those two bodies being of different
political opinions, theelection might be negatived entirely, and no eledion takeplace." 14 Cong. Globe 15
(Dec. 10, 1844).

2 At the time of the statute, the electors of one state, South Carolina, were still chosen by
the state's Legidature. The sponsor of the bill made it clear that, though the prior practice of the
L egidature had been to meet in December, the Legisature would have to be in session to choose
electorson the desgnated day. See 14 Cong. Globe 14 (Dec. 10, 1844) (statement of Rep. Duncan)
("no difficulty could occur in [South Caroling], for its legidature could be convened every fourth year on
the day to befixed by the bill, to discharge theduties therén prescribed."); see also, e.g., id. at 28 (Rep.
Campbell of South Carolina).

13 “The Congress may determine the Time of chusing the Electors, and the Day on which they shall
give their Votes; which Day shall be thesame throughout the Urited States.” U.S.ConsT. ART. 11,8 1.

“3U.SC.87.

®3U.SC. §5.



Florida to conclude its contest if it was to take advantage of this “safe harbor.” Finally, 3 U.S.C.
8 15, which provides for the counting of the electoral votes by Congress, set January 6, 2001 as
the date for the count to commence.*®

So, then: By when did Horida haveto decide who — so far asit was concerned — had won
the state' s elector s?

It is obvious that, so far as federal lav is concerned, Horida did not have to make a
decision by December 12. By itsterms, 8 5 gives the state anoption: [f aprocess prescribed by
the state complies with the terms of the statute, one of which isthe deadline, then the
determination yid ded by that processiscondusive in the count of the dectord vote. If the date
does not satisfy the statute, it does not forfeit its electoral votes. Rather, that simply means that
the determination of the winner of the state’'s electors is contestable in Congress  Section 15
provides arather elaborate procedure, which | shall in Section G, for resolving the contest in that
case.

It does appear that the Florida Supreme Court construed Florida law to require adherence
to the December 12 deadline, at least inthe ordinary instance.'” And the United States Supreme

3 U.S.C. § 15. January 6 is the standing date provided by thestatute. Occasionally, Congress
has passed special statutes selecting another date for a given count, but thistime around it stayed with the
danding date.

7 Perhaps the strongest expressians of the Florida court onthis matter came in Palm Beach Caunty
Canvassing Board v. Harris, 772 So.2d 1273 (Fla. 2000), on remand from the Supreme Court. There, the
court said,

What is a reasonable time required for completion [of amanual recount] will, in part, depend on
whether the dection is for a statewide office, for afederal office, or for presidential electors. Inthe
case of the presidentia election, the determination of reasonableness must be circumscribed by the
provisions of 3 U.S.C. 8 5, which sets December 12, 2000, as the date for final determination of
any state's dispute concerning its electorsin order for that determination to be given conclusive
effed in Congress.

Id. at 1285 n.17. And later initsopinion, the court said:
Asdways, itisnecessary to read dl provisions of the elections code in pari materia In this case,
that compr ehensive reading required that there be time for an elections contest pursuant to section
102.168, which all parties had agreed was a necessary component of the statutory schemeand to
accommodate the outside deadlineset forthin 3 U.S.C. 8§ 5 of Decanber 12, 2000.

Id. at 1290. T he United States Supreme Court did not cite these passagesin Bush v. Gore — perhaps
because this opinion was issued just aday before Bush.

Chief Justice Wells of the Florida Supreme Court, dissenting from the court’ s order requiring a
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Court, making arather expandve reading of vaguelanguage from the Florida court’s opinion of
November 21, treated the matter asif Floridalaw were not only clear but absolute on the
matter. When the election dispute first reached the Court, the justices had punted the case back
to the Florida court, professing uncertainty in Bush v. Palm Beach County Canvassing Board
(“Bush I") asto the basis for the Florida court’s opinion.*® Eight dayslater, on December 12 in
Bush v. Gore (“Bush II'"), having held that the recount as ordered by the Horida court was
constitutionally defective, the Court showed no such reticence The Florida Supreme Court had
decided that Decenmber 12 was thedead ine, that date had come, and so it wasimpossbleto
complete a valid recount ina timely mamner.®® Game over. The Court did not bother to ask the
Florida court to determine whether that court construed Florida law to make qualification for the
safe harbor the preeminent goal, so that if the only way to conduct acongtitutionaly permissible
recount required abandonment of that god the recount could not be held. It isat lesst plausible
that, given the chance, the Florida court would have held that manual recounts, for which the
Florida election code provides in extensive detail, took precedence over the safe harbor, which the
election code does not even mention.

Judge Posner aso finds the Supreme Court’s invocation of the December 12 deadline
unpersuasive and even distageful, decryingits “ gotchal’ flavor.”# But he suggests that
December 18 was in fact the deadline for Florida to resolve the dispute over selection of its
electors. The Bush II dissenters appear to agree, as does Charles Fried® | do not.

stat ewide recount, thought it clear that the majority was indsting on December 12 as adeadline. Gorev.
Harris, 772 So.2d 1243, 1268 (Fla. 2000) (Wels, C.J.,, dissenting) (“ The safe harbor deadline day is
Decembe 12, 2000. Today is Friday, Decenber 8, 2000. Thus, under the mgjority's timeline, all manual
recounts must becompleed in five days, assuming the counting begins today.”).

'8 The Florida court said that excluding late returns was proper only if including themwould
“compromise theintegity of the electoral process,” which it could do in two ways, ane of them “by
precluding Florida voters from participating full y in the feder &l electoral process.” The court then cited
generaly 3 U.S.C. 88 1-10, without specifying or discussing the* safe harbor” provision. Palm Beach
County Canvassing Baard v. Harris, 772 So.2d 1220, 1237 (Fla. 2000)

19 121 S.Ct. 471, 475 (2000).
2 Bush v. Gore, 121 S.Ct. 525, 533 (2000).

! Posner, supra note 2, Part 11.B (“ the remedy decreed by the five-Justice mgj ority has a“ gotchal”
flavar, asif theU.S. Supreme Court had outsmarted the Florida supreme court by reiling that court with
its perhaps unconsider ed suggestion that December 12 was the deadline under Florida law for designation
of thestate's electors’). Similarly, Dean L. Kinvin Wrath, whowrote on the Hectoral Count Adt four
decades ago, said the day af ter the dection that the Supreme Court mgjority "played 'gotcha™ with the
“safe harbor deadline. William Glaberson, The 43rd President: The Legal Issues, Concession on
'Deadline’ Helped Seal Gore's Defeat, N.Y . Times, Dec. 14, 2000, p. 1.

22 See 121 S.Ct. at 545 (Sauter, J., dissenting); Fried, supra note 3.
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All electorshad to vote on December 18, because the Conditution saysthat the datefor
electors to vote shall be the same throughout the nation and that is the date that Congress
selected. But this does not meanthat the electors had to be certified by that date as having been
elected. Usually, of course, certification occurs well before that date. Indeed, 3U.S.C. §6
provides that it “shall be the duty” of the executive of the state “as soon as practicable” after final
ascertainment of the results of the dection, to send acertificate of ascertainment of the dectors
chosen to the Archivigt of the United States, and that “it shal aso thereupon be the duty” of the
executive, “onor beforethe day on which they are required . . . to meet,” to deliver six duplicate
originas of that certificate to the electors. The better interpretation, | believe, isthat the
executive's duty to deliver cetificates to the electors is made aubject to the practicahility
standard; if it isimpractical to certify the results beforehand, then the executive is not duty-bound
to make the ddivery.

In any event, if the executive fals whether excusably or not, to make timely delivery, that
does not mean that the state forfeits its electoral votes. Of course, timdy certification makes
much easier the job of Congressin counting the electora vote; if there isalawful certification and
only one date of electors votes, then usually there is no room for digoute.?® But two or more
dates of eectors can vote on the designated day, and it is then the job of Congress to determine
which, if any, of the votes shell be counted. Indeed, 3 U.S.C. 8§ 15 explicitly provides for
Congress's condderation of multiple slates, and allows the possihility that Congress will
determine itsdlf that a given slate was properly eected, even though that date was not certified by

%3 U.S.C. 815 provides that

no electoral vote or votes fromany State which shall havebeenregularly given by dectars whose
appointment has been lawfully certified to according to section 6 of thistitle from which but one
retur n has been received shall be reected, but the two Houses concur rently may reject the vote or
votes when they agree that such vote ar votes have nat been so regularly given by eledors whose
appointment has been so certified.

This statute cannot reasonably be understood to require forfeiture of the state's electord votesif the
executive was late in delivering a copy of the certificate to the electors, or even if the executive was late in
certifying the results. At mogt, the stat ute authorizes the two Houses to regject votesiif the votes were not
regularly givenby electors whose appantment was legally certified. It seems dubious that a late
certification should begrounds for denying astateits votes. Asexplained below, if two slatesof dedors
vote, and therehas been no “safeharbor” degermination, there is no doubt that Congress not only may but
should count the votes (if regularly given) of adate that the two Houses agree was the properly eected one,
even if that slate has not been cetified at all. It woud beanomalousif the vaes of a slatethat was
properly eected, but not certified, would count if another slate also voted on the designated day, but not if
no other date voted then. | conclude that if only one date from a state votes on the designated day, and the
votes are regularly given, Congress should decline to count their votes only if the two Houses determine not
only that their appointment was not properly certified but also that they were not in fact elected.
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the executive of the state — and even though another one was.?

On one occasion in the modern era, in Hawaii in 1960, two competing slates have indeed
met and voted on the designated date.”> The state first certified the Republican date asthe
winne's and reversed itself after both slates voted, and after the completion of arecount ordered
by a state court over a protest that the completion would be too late for federal law.*® This case
is particularly interesting because the Democratic date, the one that was accepted, received no
certification before it voted.?

* That statute provides that if thereis more than one purported return from a state, andthere has
been no*“ safe harbor” determination,

then those votes, and those only, shall be counted which the two Houses shall concurrently decide
were cast by lawf ul dectors agppointed in accordance with the laws of the State, unless the two
Houses, acting separ ately, shall concurrently decide such votes not to be the lawful votes of the
legally appointed electors of such State. But if the two Houses shall disagree in respect of the
counting of such votes, then, and in that case, the votes of the electors whose appointment shall
have been certified by the executive of the State, under the seal thereof, shal be counted.

Thus, it is the responsibility of the twoHouses to deermine which slate was “ appointed in accordancewith
thelaws of the State” and so far as federal law is concened that determination does nat require
certification at dl. Indeed, if thetwo Houses agree they can accept one slate eventhough anothe slate has
been certified by the executive unde seal, as prescribed by § 6.

% The only other occasion since passage of the Electoral Count Act on which two electord d ates
submitted returns occurred in Oregon in 1888, the first election after passage of the Act. There was no
serious dispute, hoveva. Cong. Rec. 50" Cong., 2d Sess,, p. 1860. One date was certified by the
Governor and the other appears to have been a prank or the work of a prank.. Email from Stephen Siegel
to discussion list for constitutoinal law professors, M arch 23, 2001, in possession of author. Many thanks
to Prof. Siegel for providing information on this and ather double-return incidents.

Before passage of the 1887 Act, there were double-return incidents in Louisiana, which wasin
political chaos, in 1872 and in 1876, and in Florida, South Carolina, and Oregon in 1876. Inthe
1876 Florida case, the Democratic electors received only an irregular certification before they
voted and a certification from the new governor afterwards; in the South Carolina case, the
Democrats apparently had little claim to victory and met and voted to keep up appearances; PauL
LELAND HAWORTH, THE HAYES-TILDEN DIsPUTED PRESIDENTIAL ELECTION Of 1876 155 (1906).

% . KirvinWroth, Election Contests and the Electoral Vote, 65 DickiNsON L. Rev. 321, 341
(1961).

27 |n the 1876 Florida case the Electoral Commission concluded that
it is not competent under the Congtitution and the law, asit existed at the dat e of the passage of
[the Act creating the Commission, which charged the Commission with deciding accor ding to then-

existing law], to go i nto evidence aliunde the papers opened by the president of the Senate in the
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Judge Posner is correct that the case lacks dispositive precedential value. Hawaii’ s votes
did not affect the outcome of the nationa election. The President of the Senate, Richard Nixon,
was the losing Republican candidate for President, doing his best to operate in gracious mode.®
So that the count would not be delayed, and “without the intent of establishing a precedent,” he
suggested without objection that Congress accept the electors certified after the fact by the
Governor "as the lawful electors from the State of Hawaii."*

Despite Nixon's obvious purpose simply to dispose of the matter quickly, the incident has
considerable value for present purposes. Note that Nixon spokeof "the" lawful electors. There
does not seem to have been any doubt that Hawaii had valid electoral votes despite the fact that
two slates voted on that date In an analysis written shortly ater the evert, L. Kinvin Wroth, now
Dean of the University of Vermont Law School, said that if Hawaii’ s votes had been outcome-
determinative, "Republican objections to the decree as binding would have been sound, whatever

presence of the two houses to prove that other persons than those regularly certified to by the
governor of the state of Florida, in and according to the determination and declaration of their
appointment by the board of state canvassers of said state prior to the time required for the
perfarmance of thar duties, had been appointed el ectors, o by counter-prodf to show that they had
not, and that all proceedings of the courts or acts of the legidature or of the executive of Florida
subsequent to the casting of the votes of the electors on the prescribed day, are inadmissible for any
such purpose.

ELecTORAL CouNT OF 1877. PROCEEDINGS OF THE ELECTORAL COMMISSION AND OF THE TwO HOUSES
OF CoNGRESSIN JOINT MEETING RELATIVE TO THE CoUNT OF ELECTORAL VOTES CAST DECEMBER 6,
1876, FORrR THE PRESIDENTIAL TERM COMMENCING MARCH 4, 1877 (1877), at 196, availableat
http//moa.umdl.umich.edu/cgi/sgm/moa-idx ?notisi d=A BF0865.

The Commission’s vague reference to the Constitution has little weight; nothing in the Congtitution
addresses how the identity of the dectars shall be ascertained, apart from theprovision that they shall be
appointed inthemamer determined by theL egslature And, as indicated above, the statutory framework
has changed; 3 U.S.C. § 15 clearly provides in some settings for Congress to make its own determination of
which date was elected.

Furthemare, in the Oregon casg, the Commission did go behind the certificate of the Governor,
though it did not have to recanvassreturns. The Republicans wonthe contest for thestate’s three dectoral
votes, but one of thecanddates for dector wasindig blebecause he wasa postimester. The Governor, a
Democrat, took the position that the votes cast for that elector were void, and he certified as the winning
elector the fourth vote-getter, a Deamoaat. The Republicanelectors took theview that ther cdleague had
beenvalidy dected but was indigible to serve and sothey filled the vacancy thansdves and refused to
cooperatewith the Democratic electar, who appointed substitutes of his own. HAwORTH, supra note25, at
157-67, 250-61; PROCEED INGS, supra, a 640-41.

% Note his farewell remarks to Congress, af ter the completion of the count, lacking any suggestion
that this was the Members' last chanceto kick im around. 107 Cong. Rec. 291 (Jan. 6, 1961).

# 107 Cong. Rec. 290 (Jan. 6, 1961).
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their fate ina Democratic Congress"*® Wroth does not suggest that, if Hawaii’' s votes had
mattered, accepting the Democratic date would have been an improper outcome, notwithstanding
the fact that the slate was certified after it voted. He only contends, and properly, that in that
setting the Governor’ s certification of that slate should not have been accepted as binding:
Competing dates of electors had voted, and the state had made no “safe harbor” determination, so
it would be up to Congress to determine which date of eectorswasthe vaid one. The
Governor’s certification would certainly play arolein that determination, but it would not be
binding on Congress.

| posed the question by when Florida had to decide who — so far as it was concerned — had
won the state’ s electors. The real answer isthat, though it would simplify mettersif Florida
decided early, the state wasn’t absolutely compelled to decide at all. 1f the election contest was
finally resolved by December 12 in satisfaction of the “safe harbor” provision of 3 U.S.C. § 5,
then that resolution would be binding on Congress. If —as ultimately happened — there was no
such final resolution of the contest® but the executive lawfully certified a slate, that date voted as
precribed by law, and it was the only ore to send a return of itsvote to Washington, then, too
there would be nothing for Congressto decide. But if there was no resolution of the contest
satisfying the safe harbor and two or more slates voted on Decenber 18, then it would befor
Congress in the vote count beginmning on January 6, to decide in accordance withthe procedure
setout in 3U.S.C. § 15, which date was properly eected. Congress would not be bound by any
decison made by gate officids. The two Houses could assess the vdidity of recounts recently
completed or ill in progress, and perhaps if they wanted to do so —not that it would necessarily
be agood idea —they could even supervise their own recount.

C. The Fourteenth Amendment
One of the most notable aspects of Judge Posner’s article is his disdain for the principal

ground on which the United States Supreme Court held the manual recounts in Florida
unconstitutional; another leading conservative jurist, Robert Bork, agrees.® The criticd issuein

% Wroth, supra note 26, at 342.

1 In Bush 11, issued on the evening of December 12, the Court reversed the judgment of the Florida
Supreme Court and remanded the case“for further proceedngs not incansistert with this opinion.” 121
S.Ct. at 533. The Florida Supreme Court ordaed dsmissal of the caseon Decanbe 14 andissued an
explanatory opinion on December 22. Gorev. Harris, 772 So.2d 524 (Fla. 2000). Thus, the case was hot
finally disposed of on December 12. And, though as a political matter, the decision of that date wasthe
coup de grace for Vice President Gore, it did not resolve al legal issues. It would have been possible for
Gore to argue on remand that the United States Supreme Court had misunderstood Florida law and the
Florida Supreme Court’'s statements about that law, and that in fact that law allowed a recount to extend
beyond December 12 if that was the only condtitutiona way to conduct one.

%2 See Bork, supra note 3 (“[T]heseand similar disparities havealways existed within states
under our semi-chaotic election processes. By raising that to the level of a constitutional violation, the
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counting the Florida votes was that many punch-card ballots did not have holes punched through
cleanly enough to be recorded by the counting machines as casting a vote for President, but
nevertheless had enough of a punch that arguably they provided an indication of the voter’s intent.
TheFlorida Supreme Court hdd that these“undervotes” should berecounted manudly, avote to
be counted if there was a clear indication of theintent of thevoter. But application o this standard
differed from one canvasser to another, and even from one time to another, and the Florida Supreme
Court dd not elaborate onwhen the “intert of the vote” should be deemed egablished with
sufficient darity to treat aballot as vdidly cast. Primarily for this reason, the United States
Supreme Court hdd that the recountsas ordered by the Horida court violaed the Fourteerth
Amendment’ s guarantee of equal protection of the law.3* According to the majority, this general

court federalized state dection laws. Theopportunities for uncertainty, litigation, and delay in close
elections seem endless, which is probably why federa courts have neve entered this particular briar patch
befare. Once the Equal Protection Clause is unleashed, it will apply to every federal, date, and local
eledion in the country.”). Charles Fried speaks more favarably about theEqual Protection holding, but
neverthel ess concludes that “the three concurring Justices, whose views Professor Dworkin does not
disauss, were onsounder ground than the seven who found anequal protection violation” Fried, supra
note 3.

¥ There were other grounds as well, but | believe they were less substantial.

First, in selected counties all the ballots were recounted but the recount ordered throughout the rest
of the state by the Florida Supreme Court woud cove only theundervote 121 SCt. at 531. Ore concern
isthat different counties had different categories of vates recounted, but this appears to beinsubstantial .
Whether a marnual recaunt is held at all ina given courty depends in part on whethe a candidate requests
one and neither candidate ever challenged the system allowing recounts in some counties but not in others.
Another concern appears to be that certain categories of ballots were counted in a given county but not
others. Thus, there may have been some voter s whose balots were improperly counted because they
punched two holes but the machine anly read one, and thaose ballotswould nat be recounted. Id. Well,
perhaps, but there cauld not have been very many of theseballots, and to discover themwoud require
reviewing every punch-card ballot in the state; neither candidat e was complaining about these, and neither
was asking for afull recount. The Forida Supreme Court should have been entitled to restrict the recount
to categories of balots that appeared most likely to present problems. A similar response appliesto the
fact that the recount ordered by the Florida court would not address the “overvote” — casesin which the
ballots had been deemed to indicate votes for two Presidential candidates and so were treated as not casting
avalid vate for any candidate Id. The overvote problem is not symmetrica with the undervote problem,
which appeared to be the principal problem and was the one pressed by the Demccrats. It isfar more likely
that a vater will (a) make a marking suffident to yield a clear indication, on manual inspection, of intent to
cast a vote but insufficient to be read by themachine, than that the voter will (b) cast avalid vae by
punching out one holebut makea marking that would beread by the machine as a second hde, therefare
invalidating the vote, but on manual inspection would not affect the clear inference of intent to cast a single
cote (lroricaly, as Judge Posner poirts out, Posne, supra note 2, at n.15, some overvotes may have
turned the dection far VicePresident Gare, if he had complained about the overvate. It appears that a
significant number of votes were invalidated because they had a hole punched and awrite-in indication —
even though the holewas punched for the Denmocratic tidket and the name writtenin was Gorée s.)

Second, the Court interpreted the Florida decision as allowing a partial recount of a county tobe
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test was constitutionally inadequate given “the absence of gecific standards to ensure its equal
application.”* Judge Posner’ s assessment of this holding, which he sayshe does “not find . . .

compelling,” is worth quoting at some length, notwithganding his own aversion to long dock

quotations:®

The conduct of eections has been confided to local government —to counties and
indeed, to a considerable extent, to predncts. Different counties in the same state
often use different equipment, methods, balots, and instructions, generating
different sourcesand rate of error; and balots are often counted differently in
differert precincts, and, perhapsmore important, . . . differently when they are
counted at the county level rather than at the precinct level. Such differences had
not previously been thought to deny equal protection of the lavs andif they are
now to do so this portends an ambitious program of federd judicid intervention in
the dectord process, a program the Supreme Court seems, giventhe haste with
which it acted, to have undertaken without much forethought about the program’s
scope and administrability. The last thing we need is more election litigation.*

Thisresponse, | bdieve, isright on the mark.

In addition, Judge Posner gives reason to doubt the ssanding of any personto complan
about disparate standards, a matter with which the Court seems to have been very unconcerned.®

included inthetotal if timeto condud therecount ended beforethe court could beconplete. 121 S.Ct. at
531-32. TheCourt’s interpreation of theFlorida decisionis far from an inevitableone But inany evert,
this was clearly a premature concern Therewas howay dof knowingwhen the Supreme Court mede its
decision whether the Florida court would in fact be confronted with apartia recount of a county when the
recount had to be halted.

Finally, the Court expressed concern about the procedures under which the recounts would be held
—the ad hoc nature of the counting teams, some of whom “had no previous training in handling and
interpreting ballots,” and theinability of doserverstoobject. Id. a 532. The Court did not explain why
these concerns would amount to a congtitutional violation, nor did it suggest constitutional standards of
procedure (Prescribed training? Required ability to object?). Certainly the Florida procedure was rough-
and-ready, but if a recount was proper those procedur es would not make the recount contemplated by the
Florida Supreme Court worse than none at all.

%121 S.Ct. at 530.

% See Richard A. Posne, Judges’ Writing Styles (And Do They Matter?), 62U. CHI. L. REV.
1421, 1423 (1995) (“go easy on quotations, especially long block quotations”).

% Posrer, supra note 2, Part 11.B.
" The Court did not pause to ask whether any petitioner was a voter whose ballot was not counted
but wauld have been counted unde” moregenerous standards applied in another courty. Pamela Karlan

has ar gued that ther e were no plaintiffs who both had standing and would have their claims remedied by the
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“If my dimple was not counted in the origind dection and yours was,” he asks, “what exactly is
my complaint? Neither ballot, in his view, should have been counted, and absert invidious
discrimination (which was not shown) the counting of one ballot and not the other does not give
the dfavored voter ground for conplaint.®® | amnot assureas he isthat such a bdlot should not
have been counted,* but clearly three members of the majority thought it should not be, because
that proposition is one of the foundations of their concurrence based on Article I of the
Congtitution.*

Judge Posner has more sympathy for an argument under the Due Process Clause; though
not focusing much on that Clause, the Bush 11 majority relied on it as well as on the Equal
Protection Clause, though the per curiam opinion of the mgjority did not articulate the holding
very wdl. According to Judge Posner, the Florida Supreme Court’srefusa to adopt a specific
standard for the recount, while accepting recounts from Broward and Palm Beach Counties that
wer e based on methodologies inconsstent with each other, “can fairly be described asirrational,
even perhaps asthe near equivalent of ballot-box stuffing.” But even here Judge Posner is
hestant, for “the creation of afederal duty to use uniform precise criteria in arecount” “would
not be aninconsequential doctrind step.”*

| find the variation in standards allowed by the Florida Supreme Court more tolerable than
does Judge Posner, and a fortiori more than does the Bush II majority. Greder tolerance of
variation should have been enough to reject both the Equal Protection and the Due Process
arguments  Many gandards that thelaw usesevey day — “ beyond areasonald e doubt,” for
example, and just about any test invoking areasonable person — are subject to wide variaionin
application, and yet the law is satisfied to apply such standards without further definition.

The Bush 11 majority recogni zed this point; indeed, it said, “ The law does not refranfrom
searching for the intent of the actor in a multitude of circumstances; and in some cases the general
command to ascertain intent is not susoeptible to much further refinement.”*? But this casg, inthe
Court’sview, was different. The search for intent was limited to the evidence on the face of the

shut-down ordered by the Supreme Court. [forthcoming article]

% Jd. Headso asks, “Or if | was agood boy and punched my chad clean through, and you only
dimpled your chad, what is my complaint if your dimpleis counted asavote . ..?" Id.

% See infra Section F.

%0121 S.Ct. at 537 (Rehnquist, C.J., concurring).
*1 Posner, supra note 2, Part |1.B.

#2121 S.Ct. at 530.
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ballot, and 0 could be “confined by specific rules designed to ensure uniform treatment.”* In
other words, the problem was not so much that the intent standard was excessively vague as
measured against some absolute measure of precison. Rather, the problem wasthat the standard
was more subject to variationthan it needed to be; Florida had forsaken an opportunity for
precision.

Certainly uniform rules could be devd oped, but they would not necessarily be very good
rules for determining avoter sintert. Even onthe face of asingle bdlot, there is anirfinite
range, across severa dimensions, of evidence bearing on the intent of the voter. How much of the
chad isleft attached, and where, and if it is attached how deeply indented isit? What paternsof
punches and indentations are there elsewhere on the balot? What markings, if any, are there?
Any smple rule by definition will exclude relevant information from the inquiry, and so inevitably
lead to inaccurate determinations. Any complex rule will inevitably lead to variaions in
goplication, even if one entity makes all the decisons, ask anybody who hasto peforma
recurring task of any complexity, such ascalling balls and strikes throughout a baseball game,** or
grading a set of law school essay exarms, or trying to replicate apasta sauce. The variations are
inevitably greater if decigons are made separately by numerous decision-makers.

All of whichis not to say that trying to come up with more specific rules would have been
imprudent. Perhapsit would have been agood idea. But the Florida statute, as understood by
the Florida court, articulated only a general standard, and tha was a conditutionally vdid choice.
It wasa similarly valid, though dearly debatable, choice by the Horida Supreme Court not to
embellish on the standard that it perceived in the statute, leaving the determination of how the
standard would apply in individual cases to the persons charged with making those applications.

The Court’s emphasis on the unused opportunity for precision helps explain one of the
most curious aspects of the opinion. Clearly, the Court recognized one vulnerability of a holding
based on lack of uniformity in standards for determining the validity of avote. Differences
between one county and another in determining what constituted a sufficient indication of the
intert of the voter paled in comparison to the differences among counties invoting sysems.
Indeed, optical scaming systems appeared to be so much better than punch-cards a ensuring that
intended voteswere recorded, a least when the ballots were scanned at the precinct, immediately
after being completed, that the manud recount of punch-card undervotes may be regarded as an
attempt to minimize thisdigarity. But the Court could not demand true uniformity in election
mechanisms across a state; that would not only be ajudicial project of aimost unimaginakl e scope,
but it would render invalid the vote in many states. The question, it said,

®1d.

* See Tom Zeller, The Strike Zone’s Connected to the . . ., N.Y. TiImEsApr. 1,2001, 84, p. 3
(describing major league baseball’ s attempts to discourage umpires from the “ fashion” of “employing
multiple strike zones of varying 37dimensions throughout the caurse of nine innings”).
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isnot whether local entities inthe exerd<se of their expertise, may develop
different systems for implementing elections. | nstead, we are presented with a
situation where astate court with the power to assure uniformity has ordered a
statewide recount with minimal procedural safeguards. When a court orders a
statewide remeady, there mud be at least some assurance that the rudimentary
requiremernts of equal treatment and fundamental fairness are satisfied.*

In other words, the Horida court could have done better to assure unifor mity, given that it
alone, or the trial court under its supervision, rather than multiple decision-makerswas in cortrol
of the statewide recount, and so it should be held accountable for not doing better. T he reasoning
has a Procrustean feel to it, asif it were drawn just to satisfy this case — aninference strengthened
by the Court’ s emphasis that its “ condderaion [was] limited to the present circumstances”*
Only “in the special instance of a statewiderecount under the authority of a single judicial officer”
did the Court’s demand for uniformity gpply.*” If, as had occurred during theinitial protest phase,
severa counties held recounts under different supervisory officials and applied different standards,
that would apparently not be a problem. For that matter, it appears that if state law authorized
the Secretary of State to require a statewide recount, and she allowed her delegeesto apply the
intent standard in a differential manner, that would not be a problem, because she is not “ajudicial
officer.” But these distinctions seem to make little sense. The legidature, in establishing
statewide rules, can delegate broad authority to local officials to refine, on a case-by-case basis a
broad statutory standard, and nothing inthe Bush II opinion suggests that it cannot. Why, then,
does the Fourteenth Amendment prevent a court with stat ewide supervisory power from doing
the same thing, leaving it to locd officiasto implement alegidatively-prescribed standard on a
case-by-case basis? And, looked at fromthe other side: If the judicial refusal to articulae a more
precise standard was unconstitutional because a single decision-maker supervising the process
could articulate such astandard, why isthe legidative tolerance of vadly different voting systems
acceptable, given that the Legidature could if it wished mandate a uniform system statewide?

In short, though variations from county to county, or from ballot to ballot, as to what
congtituted a vote were unfortunate, and though per haps the Florida Supreme Court should have
acted more aggressvey to limit them, they are to some extent inevitable and in any event should
not be held unconstitutional. Perhaps Bush 17 will distort decision-making in the lower federal
courts.® But | think it unlikely that the United States Supreme Court will ever use the case —
really use it, not just include it ina string dte —to strike down another gpplication of stae election
law as insufficiently uniform. The mgority’s Fourteenth Amendment rationale was adisposable

* Id. at 532 (emphasis added).

*® Id.

“Id.

*® Thisis Judge Bark’s prediction. Bork, supra note 3.
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tool crafted for use on one occasion.*

And yd, ironically, the tool did not even do the job for whichit was made. The Bush 11
majority’ s Fourteenth Amendment holding has one other notable defect, emphasized by Judge
Posrer. |f the recounts ordered by the Florida Supreme Court faled to satisfy the Fourteerth
Amendment, the remedy one would ordinarily expect would be aremand to give that court an
opportunity to order condtitutiondly satisfactory recounts. But instead the Court shut the
recourts down. As | have already indicated, and as Judge Posner agrees the gated reason for
thisremedy, that satisfactory recounts could not be completed in compliance with the “safe
harbor” provison of 3U.S.C. 85, isnot persuasive; the Florida court should have been given the
opportunity to determine whether later recounts should be held given that the Supreme Court
decision made thisthe only way to hold arecount. Judge Posner suggests that the shut-down
may still have been justified by the Fourteenth Amendment holding because it would not have
been possible to complee a recount complying with the Supreme Court’ s standards, and judicial
review of it, by December 18, the date on which the dectorsvoted. Evenif that factud premiseis
true—and| bdieveit is somewhat speculative —the Supreme Court certainly did not justify its
decision on this basis. And inany event, as| have already shown in Section C, it was not in fact
necessary that the proceedings be concluded by Decenber 18. 1n sum, bridging the gap between
aholding that the recounts ordered by the Florida court were defective and a decision effectively
barring further recountsrequired something dose to pure judicial fiat.

Could there have been a better way?
E. ArticleII: The Structure of the Argument

Chief Justice Rehnquig, joined by Justices Scaliaand Thomas, while helping to form a
majority in support of the Fourteenth Amendment holding, would have barred the recountson a
different ground aswell. In their view, the decision of the Florida Supreme Court requiring the
recounts “impermissibly distorted” Florida s election laws* beyond what a fair reading required,”
and thusviolated Article Il of the Constitution, which provides that each state shal appoint
eledors “insuch manner as the Legidature thereof may direct.”*® Judge Posner finds this ground
of decision more attractive than the Fourteenth Amendmert holding, as does Judge Bork.>

9 S0 I've come up with an other metaphor, which | think fits the case somewhat better than the two
that are sufficiently inevitable to have to quote, but sufficiently cliched to put in afootnote. Lambert v.
Cdifornia, 355 U.S. 225, 232, (1957) (Frankfurter, J., dissenting) (expressing confidence “ that the present
decision will turn out to be an isolated deviation from the strong current of precedents — a derelict on the
waters of the law”); Smith v. Allwright, 321 U.S. 649, 668 (1944) (Raberts, J, dissenting) (conterding that
the majority’s decision, by overruling arecent case, tends to bring decisions of the Court “into the same
class as arestricted railroad ticke, good for this day and train only”).

%0121 S.Ct. at 535 (Rehnquist, C.J., concurring).
1 Bork, supra note 3.
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Without confronting the question whether he actually believes the Article 11 argument was correct
as amatter of law, Judge Posner believes it is sufficiently plausible to support what he regards as
the Court’s act of judicial statesmanghip in ending the cortest.

Before approaching the merits, it is apparent that an Article Il holding would have two
significant advantages over the Fourteenth Amendment holding. First, as Judge Posner points
out, if Article I precludes aconstruction of state law authorizing manua recountsin the
circumstances of the case, then the appropriate remedy isto bar the recount. There would be no
reason to give the Florida Supreme Court anopportunity to conduct a permissible recount — for
no recount would be permissble. Thus, the remedy that the United States Supreme Court
actudly adopted, shutting down the recount, would link up with the substantive basis of the
decision, which it did not do with the Fourteenth Amendment holding.

Second, if anArticle Il holding was a misconstruction of law, it would at least be a
narrowly focused one. If the Fourteenth Amendment holding were taken serioudy, it would
distort the law of the Fourteenth Amendment so far as it governseledions, and even more
generdly; thus, | have predicted that it will probably be ignored. By contrast, an Artide 1
holding may never become relevant again, and if it doesit would be in the context in which it
arose, election of the President.

But is there meit to an argumert that Artide Il precluded the recourt? In this section, |
examine the structure of such an argument. | condude tha Articlell doesimpose constrants on
how astae may select the manner in which it gppointsits eectors and even the manner inwhich it
determines which electors have been appointed. In Bush I, thefirst case before the Supreme
Court, the Court suggested that the stat e constitution cannot limit |egislative choice on these
matters. That istrue to some extent, | acknowledge, but it hasno real bearing onthiscase. In his
concurrence in Bush 11, the Chief Justice drew a sharp distinction between judicial and legidative
action. That, too, is significant in some settings but | contend that thisdiginctionas such is not
sgnificant here. It does correlate, however, with the one factor that | do believe is significant
here, and which is also apparent in the Chief Jugtice' s concurrence —whether the sae actionin
guestion can plausibly be considered consistent with pre-existing law.

In Section F, | contend that, under this standard, the recount ordered by the Florida
Supreme Court should have been upheld. Andin Section G, | contend that in any event the
United States Supreme Court should not have reached the merits, instead leaving the matter to be
decided by the political process prescribed by the Constitution and by federal statute.

1. Legislature versus State Constitution

Article 11 prescribesthat each state shall choose its electors in such manner as the
legidature shall direct. “Not as thestate shall direct,” as Judge Posner points out, “but asthe
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state legislature shall direct.” In McPherson v. Blacker, the Supreme Court declared that
Article Il “leaves it to thelegislature exd usively to define themethod” of gppointment> The
Court characterized the power as“plenary”>* and quoted approvingly a Senate report stating,
“This power is conferred upon the legislatures of the states by the constitution of the United
States, and cannot be taken from them or modified by their state constitutions any more than can
their power to elea senators of the United States.”*

In Bush I, the United States Supreme Court unanimously expressed concern on this score.
The caxe addressed the Florida Supreme Court’ sinterpretation of Florida law to dlow county
canvassing boards a greater time to file thar returns than the Secretary of State had permitted.
The justices remanded the case on the purported ground that they were “unclear as to the extent
to which the Florida Supreme Court saw the Florida Congtitution as circumscribing the
legislature s authority under Art. 11, § 1, cl. 2."%¢

On the other hand, dissenting in Bush 11, Jugice Stevens said that Artide 1l “does not
create state legidaturesout of whole cloth, but rather takes them as they come — as creaturesborn
of, and constrained by, their state constitutions.”>” And he was able to point to a well-founded
distinctionin the way the Court has treated the Constitution’ s mentions of state legidatures
Where the legislatureisacting in a law-making capadaty; it is subject to the usual condraints
imposed by the state constitution on its making of law. Thus, the legislature’ s power under
Articlel 84 to prescribe the“time, place, and manner” of electionsfor Congress does not relieve
it of the usud olligation of presenting its prescriptionsto the governor for sgnature or veto™ or
of a state’s provision that acts of the legidature be subject to review by referendum.®® By
contrast, when the legidature is asked to make a “binary decision,”® as when it is asked to “act as

%2 Posrer, supra note 2, at Part |1 .A.

53146 U.S. 1, 26 (1892).

> Id. at 25, 35.

% Id. at 34-35, quoting S. Rep. No. 395, 43d Cong., 1% Sess. (1874).

5 121 S.Ct. 471, 475 (2000). See also id. a 474 (quoting McPherson, 146 U.S. a 25, that the
language of Art. Il “operat[es] as alimitation upon the State in respect of any attempt to circumscribe the
legidative powa™).

57121 S.Ct. at 539.

*® Smiley v. Holm, 285 U.S. 385 (1932).

% Ohio ex rel. Davisv. Hildebrant, 241 U. S. 565 (1916).

® Bushv. Gore, 121 S. Ct. at 539n.1 (2000) (Sevens, J.., dssenting).
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aratifying body” in considering constitutional amendments under Article V ,** such constraints do
not apply.®> And it seems quite clear, as Justice Stevens contended, that in deter mining the
manne in which electors are to be appointed under Article 11, the legislature is acting in a law-
making capacity akin to that under Article | § 4.5

Canthelines of cases on which Justice Stevensrelies be reconciled with the principle
asserted by McPherson and endorsed by Bush I? | believe that they can be. At least asafirst
cut, that the distinction between substance and procedure — however creaky it may be in other
contexts —serves wdl here substance referring inthis context to the manner of selection
prescribed by the legidature and procedure to the process by which the legidaut re makes the
prescription. In fact, this distinction has guided state court decisions governing both Article | 84
and Artidle| : The gate congtitution may make the legidative determination of the manner in
which electors are appointed subject to the ordinary procedures for the enactment of legidation,
but it may not restrict the manner of appointment that the legisature selects.® If it makes
changes to the stat€' s election laws, such as in the definition of the class of eligible voters,
applicable to elections generally, those changes will presumptivdy be applicable to Presidertial
elections, but that isonly as a default matter, the legislature being free to prescribe adifferent rule
for selection of electors.®

Thus for exanple the date constitution may make presentaion to the governor for

® Smiley, 285 U.S. at 365.

%2 Hawke v. Smith, 253 U.S. 221 (1920) (holding that state referendum requirement does not apply
to ratification under Art. V). At least onelegidative decision under the original Constitution — the election
of Serators — could not be considered either law-making or birary; Smiley spoke of thelegslature as “an
eledoral body’ in paforming this function 285 U.S. at 365.

% Bushv. Gare, 121 S. Ct. at 539n.1 (2000) (Sevens, J., dssenting). See James C. Kirby Jr.,
Limitations on the Power of State Legislatures over Presidential Elections, 27 LAw & CONTEMP. PROBS.
495, 503 (1962).

% See Kirby, supra note 64, at 503-04 (drawing a distinction “between how and what and showing
that case law adhaesto it).

% Note the following language from the Senate report quoted by McPherson:

Whateve provisions may be made by statute or by thestate constitution, to choose
electors by the people, thereis no doubt of the right of the legidatur e to resume the power
at any time, for it can neither be taken away nor abdicated.

This passage acknowledges that a state constitution might make subgantive provisions —such as
determining the qualifications of voters — that presumptively would apply in Presidential elections. But if
as this passage indicates such provisions are to be treated only as default rules, subject to defeasance for
Presidential dections by ordinary legidation, then they do not oper ae as constraints on the legislature.
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dgnature or veto aprerequisite for the legislation determining the manner in which éectors shal
be appointed; in that respect, as Justice Stevens says, Article |1 takes the legislature as it comes,
created by and operating under the procedures established by the state constitution. Those
procedures may include participation by the governor and even, a least arguably, by the peoplein
areferendum. Articlell does not, however, designate the state as a monolith to determine the
manner of gopointment. 1t designatesthelegidature. And the legislature, however broadly
concelved it may be for these purposes, isan entity or group of entities capable of making law — in
contrast to the state constitution, which is a body of law. Suppose, then, that the state
congtitution forbade felonsto vote. If the legidature, operating under the authority granted it by
Artidell rather than by the sae congtitution, decided that this limitation should not apply in
voting for Presidentid dectors, the legidaive choice should prevail.®

However this general issue should eventudly be resolved, however, it haslittle or nothing
to do with dedsons affecting the 2000 Presidential election The Florida Supreme Court did not
interpret the election code to be in conflict with the state constitution and then hold that the latter
invaidated the former. In Gore v. Harris,*” the December 8 decison tha was reviewed by Bush
11 —the decision that really mattered, in which it ordered the statewide recount — the Florida
court, taking the hint from Bush I, avoided reliance on congtitutiona sources altogether. Evenin
Palm Beach Canvassing Board v. Harris,*® the November 21 decison reviewed by Bush 1, in
which it extended the deadline for counties to file their returns, that court did not perceive such a
conflict. Raher, it interpreted the codeinlight of general principles foundinthe qate
congtitution and dsewhere. 1t made perfect senseto do this. Thisisespecidly so given that, in
the respects here relevant, the election code did not differentiate between Presidential and other
elections. Onewould expect the codeto be drafted, or in any event to be subject to being
construed, in accordance with the state constitution. To hold that the legidation accords with the
conditution is not to hold that the congditution constrained legidative choice. Thus, it could not
have been particularly surprising when, asked on remand to explain the basis for its decision, the

% Referendums pose an interesting problem. Suppose the legidatur e passed a statute allowing
felons to vote and the people then rejected the statute in areferendum. Presumably Ohio ex rel. Davisv.
Hildebrant, 241 U. S. 565 (1916), which upheldthe validity of a referendumin thecontext of Artidel § 4,
would exterd to this situation as well. The referendum could be considered part of thelegidlative process
in the manner of aveto. But now suppose the referendum operated against an old statute, or on ablank
date —that is, statelaw previously said nathing about felons being ireligible to vote. Then it is harder to
consider the referendum part of the process by which the legidature makes law; rather, it seemsthe
referendum is a different law-making process, and its participants, the people of the state, are alaw-maker
different from the legidature. Arguably, though, even in this situation, Article II’s reference ot the
legidature should include the referendum. The referendum is part of the ordinary, or at least generally
authorized, law-making process, and perhapsiit is that process rather than the particular body to which
Articlell refas.

57 772 So.2d 1243 (Fla. 2000).
5 772 So.2d 1220 (Fla. 2000).
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court was able to reach the same result without relying on constitutional sources.®
2. Legislature versus Judiciary

Chief Justice Rehnquist’s concurrence in Bush 11 made much of the diginction between
courts and the legislature, ™ as does Judge Posner.™ Once again, | believe Article |1 does draw
such adginction, but it isless important than might gppear at fird, inpart becauseit correlatesto
a considerable extent with the distinction, between before-the-fact and after-the-fact law-making,
that is more consistently important and that ismorerelevant to Bush I1.

At least at the extreme, Article 11 must limit the role of state courtsin away that it does
not limit the role of state legidatures. Suppose that some time before Election Day, the
legdature determined that the election as planned would be unfair and that the situation could not
be remedied in time, that it enacted a Satute providing that it should select the dectorsitsdf, in
the old-fashioned way, and that on Election Day it did just that. Presumably this would be
permissible; a least nothing in Article!l predudes the legidature from doing so.”> But now
suppose instead that the state supreme court held that the election as planned would ke unfair,
that gate common law or congitutional lav empowered the court to fashionan gopropriae
remedy, and that the appropriate remedy was that the court itself should choose the electors on
Election Day. Even assuming the court has the power to enjointhe conduct of the election as
planned — a plausible hypothess, at lesst if that conduct would violate the federal Condtitution — it
seems inadmissible to hold that Artide Il authorizes the court to slect itsown method of
gppointing the dectors. The Congitution explicitly gave the power to determine the manner in
which electors are chosen to the organ of government most subject to popular control. We
camot assume tha mention of the legislature was haphazard, so that another part of state
gover nment can exercise the function.

On the other hand, courts obvioudy have arole in applying the law governing the
selection of electors, becausethe legislature— including that of Florida — typically givesthe courts

%9772 So.2d 1273 (Fla. 2000).

0 See 121 S.Ct. a 535 (“Thisinquiry does not imply adisrespect for state courts but rather a
repect for the constitutionally prescribed role of state legislatures.”).

™ See Posrer, supra note2, Part I1.C (“[T]he “Manrer directed” clause of Article I can be used to
curb such abuses by limiting the making of therules for the appointmert of the state s Presidential electors
to theorgan o government that operates prospectivdy, whichis thelegislature Courts operate
retrospectivdy.”).

2 See McPheason v. Bladker, 146 U.S. 1, 34-35 (1892) (emphasizing that the legislature may
resume the selection of electors a any time, and noting that the selection of electors by the Colorado
legidlature in the 1876 election was unchallenged, despite the heated controversy surrounding that election).
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such arole.”® Indeed, the “safe harbor” provison, 3 U.SC. §5, expliditly recognizes that a gate
may select ajudicial tribunal as the ultimete decision-maker withinthe state in resolving a contest
concerning the selection of electors, and if that decision is timdy the gatute makesits
determnation binding upon Congress. It would be not only impractical but a subgantial intruson
on state authority if every decision of the state supreme court concerning state election law in a
Presidential el ection were aubject to de novo federa review. Clealy, asthe Chief Justice
acknowledged, the interpretations of the state supreme court are entitled to substantial deference.

Moreover, just aspresentment to the executive is part of the lav-making machinery of
each stae, interpretation by the judiciary may be considered to beas well. Suppose that on its
face aprovision of the sate’s dection code, applicableto elections in general, appeared clearly
not to meke the fact that an election was close suffident grounds for ordering a manual recount —
but that there was well-settled judicia precedent, developed over many yearsin casesinvolving
non-Presdentid eections, dlowing recountsfor that resson. Then under any realistic
understanding of what the law was as of the time of Election Day, it alowed such recounts. Ina
close contest for Presidentid eectors, then, adherence to the law would seem to alow the
recounts; Article 11 should not be deemed to require the state courts, or the United States
Supreme Court, to digregard the established interpretation and rely only on the sautory text asif
the intervening higory had not occurred.

Now compar e a hypot hetical involving ateration of the law not before the eection by the
judiciary but after the election by the legidature. Suppose the election code and judicid
interpretations of it werevery dear that closenessof an election was not a suffident ground to
order amanual recount —and that shortly after avery close eection the legidature changed the
law to provide that manual recounts should be held whenever the election satisfied prescribed
standardsof closeness. Such an intervention, albeit legidative, is an attempt to alter theresuits of
the procedure for sdecting dectors as esablished by the legislature before Election Day, and it
should be conditutionally precluded.”

Indeed, it appears — uncomfortableas it may have made counsel for Vice President Gore
to assert it before the Supreme Court™ — that after the election the courts have more | egitimate
room than does the legislature to refine the gandards for determining whom the state selected as
itselectors on Election Day. The legidature can only make new law; it has no role in interpreting
stat utes already on the books. The judiciary, by contrast, is charged with interpreting and
aoplying pre-exising gatutes. Sometimes, we know, the judiciary must confront a Stuation in

3 See Fla. Stat. § 102.168 (judicial proceedingto contest dection).

" See infra SectionE.3.

s See Bork, supra note 3 (“Counsdl for Gore was put in the untenable position at oral argument of
contending that the Florida court could make post-election changes in the law that the legidature could

not.”).
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which, perhagps because the lav did not articipate it, it is not dear wha the governing principle of
law is. And yet the judges must decide, and they should try to articulate reasons supporting ther
decision. For this reason, if for no other, judges must sometimes egablish principles tha were not
clearly undergood beforehand as stating the lav. Theperformanceof that role islegitimate, if for
no other reason than that it isinevitable.

In short, | am suggesting that the relative standing under Article of judicial and legidative
decision-making that bears onthe sl ection of the electors dependsto a significant extent on
timing. Beforethe eection, judicial decison-making isless likely to be valid, because the
legidature is the organ of date government designated by Article 11 to select the means by which
electors are appointed. After the eection, judicial decison-making isif anything more likely to be
valid. At that point, the problem islikely not to be determining the basic means of selection but
rather refining and applying the previously articulated principlesfor determining which electors
were in fact the victors on Election Day. Thus, the concern with after-the-fact law-making takes
pre-eminence. That, then, is theconcern that ismog relevant to the digoute in the 2000 dedion
dispute, which arose once the polls were closed.

3. Ex Ante versus Ex Post

The Florida decison reviewed in Bush v. Gore was issued &ter Election Day. Ex post, or
after-the-fact, decision-meking raisesArticle || concernsthat ex ante, or before-the-fact, decison-
making does not. If the decision is so significart that it could be deemed a change in the manner
inwhich the state sdects its electors, sothat the state should be deemed not to have chosen its
electors before the time of the decison, then the decison could violate the prescription of Article
Il that Congress may choose adate, asit has done, on which all states should choose electors.

Mor e basicdly, aconcern arises even if the decison is deemed only to affect the manner in
whichthe state determines what choice it made on Election Day. Fundamental fairness precludes
the state from making outcome-decisive changesin the rules for determining the winner of an
election contest after the contest itself has been held. Such a principle has been found in the Due
Process Clause of the Fourteerth Amendment.”® But Artide Il, addresdng the selection of
electors, isamore focused forum for it, and that is the forum in which it has been discussed in the
context of the 200 election.”” Article || clearly implies that the Legislature must “direct” the
manner of appointment of electors before the state gppointsthe electors. A corollary isthat if,
under the rules for determining the outcome as they stood on Election Day, one cand date’s slate

® Roe v. Alabama, 43 F.3d 574 (11" Cir. 1995).

7| do nat believe it much matters whether the issueis posed in terms of Due Process or Article 11
or both — except that the federal interest may be more apparent in the Article Il context (thisis the President
being eected, not a sheriff) and the concern might appear mor e reedily justiciable to the extent it is phrased
in terms of Due Process. | suggest below, however, that even for the justiciability purpose the
characterization shoud not matter. See infrra note 126.
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of eectors should be declared the winners, the rules should not be changed during the
determination processin such away that leads to declaration of another date as the winners. This
principle seems to underlie the requrrement of 3 U.S.C. §5 that, for astate’s contest-resolution
process to qualify for safe-harbor satus, it must be esablished before Election D ay.

| havealready suggested a hypothetical that highlights the importance of this principle.
Suppose that as of Election Day that state law was very clear that a manual recount could not be
held smply because an election was close. Article Il should prohibit the state from changing the
law after a Presidential dection to provide that manual recounts could indeed be held in that
election merely because the election was very close — and this prohibition should apply whether
the changein law is effected by the legislature or by the courts.

The problem, of course, isthat the law is not alwaysso clear with respect to issues that
arise in the counting of votes, and those issues must be resolved one way or another. Suppose
that state law said nothing about manual recounts one way or the other, and simply prescribed
that all contests ove the results of elections would be resolved by the judiciary. Then Article ||
should not inhikit the state courts from deciding one way or the other as to whether the recounts
should be held.

Or suppose that there were decisions by the lower courts, or a pattern of administrative
pradice, limiting the circumstancesinwhich manual recounts should be held, but the state
supreme court had never ruled onthe metter. Article 11 probably should not be construed to
prevent the state supreme court from resolving the issuefor the first timein the context of a
contest over Presidential dectors, and doing it contrary to the prior sources of law. A supreme
court isin place to be the ultimate expositor of the jurisdiction’slaw. It should not be bound by
the decisions of inferior tribunals (though per haps it owes them enough attention to determine
whether they carry persuasive vaue) or precluded from resolving anissue for the first timeina
contest in which that issue might matter more than ever before.

Finadly, supposetha, inthe eyes of a federd decision-maker atempting to enforce Article
11,8 prior sourcesof law that should constrain the state supreme court — legidation and the
court’s own decisons— tend to poirnt in a gven direction but do so with someamhiguity. Here
again Article Il should probably not be read to compel the state supreme court’s choice. Legd
doctrine, we all know, is often open-textured and debateble. Article 11 should not becomeatool
to federalize state law concerning disputes in determining the results of the stateé s decionfor
Presidential electors by depriving state courts of the usual leeway to decide difficult cases.

Thus, while Artidell should be understood to pose some redraints on the reaults that a
sate court can reach in resolving such disputes, the restraints must not betight. Unlessthe
principles applied by the court amount to a clearly unfair and implaugble construction of state law

8 | am eliding here the question whether that decision-maker should be in Congress or on the
Supreme Court.
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asthelaw sood on Election Day, there should not be an Article Il problem.

Interestingly, this sandard is not far from the one prescribed by the Chief Justicein his
concurrence; he asked whether “the Florida Supreme Court’s interpr etati on of the Florida election laws
impermissibly distorted them beyondwhat a fair reading required, inviolationof Articlell.”” That
opinion reflected a concern with the respective roles of the judiciary and the legislature as well as
with after-the-fact decision-making.?’ | have argued inthis section that the former concern as
such should not have been a significant factor in Bush v. Gore. But | have dso argued that the
latter one is a legitimate one to raise under Article 11 when a state court resolves a dispute over
the results of a Presdertial elecion. InSectionF, | turn to the question of whether the concern
was serious enough in the Florida case to warrant federal intervention. And Section G addresses
the question of whether the Court should have determined the merits of the Article |1 issue.

F. The Florida Supreme Court’s Decisions Under the Article II Lens

Florida election law providesfor two basic pog-election proceduresby which acandidate
may challenge the results of an dection. Firg is an adminigtrative procedure cdled aprotes, in
which a candidate may challenge a county canvassing boar d'sinitial count of the votes. When a
preliminary recount of selected precincts “indicates an error in the vote tabulation which could
affect the outcome of the éection,” the board may conduct amanua recount of dl balotsin the
county.®* At least ordinarily, the protest is supposed to be resolved, and the votes certified by the
board, within seven days of the election.®” Second isacontest, which begins only after a winner is
certified. The contest is ajudicial procedure in which a candidate can establish his right to an
officeon any of several grounds, among whichis®receipt of a number of illegal votes or rgedion

7121 S.Ct. at 535.

8 See id. at 535 (“In order to deerminewhethe a state court has infringed upon thelegislature’ s
authority, we necessarily must examinethelaw o the State asit existed priar to the action of thecourt.”).

Part of the Chief Justice s professad concern with the need to protect legislative prerogative was
based on the perception that the legislature had sought the safe harbor offered by 3 U.S.C. §5, whichas
noted above requires thet the state’ sfinal resolution of a contest concerning theselection o its electors be
madein accordancewith previoudy established procedures. See id. at 534 (“If we are to respect the
legidature's Article Il powers. . . we must ensure that postelection state-court actions do not frustrate the
legidative desire to attain the ‘safe harbor’ provided by 8 5.”). Thisisironic. Nothing on the face of the
Florida dection coderefersto 8 5; it is orly references by the Florida Supreme Court that suggest as a
matter of state law that the legi dation should be under stood to seek protection of the safe harbor —whether
in all circumgdances is anothea question See supra note xx and accompanying text. In any event, the
state’'s desireto qualify for the safeharbor is a matter of statelaw; it should not add anythingto an
argument for federal intervention under Article 1.

# Fla Stat. § 102.166.
% Fla. Stat. 88§ 102.111, 102.112.
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of anumber of legal votes sufficient to change or place in doubt theresult of the election.”®® The
court has broad power “to provide any rdief appropriate under such circumstances.”

Secreary of State Kaherine Harris refused to extend the seven-day dead ine for
certification by the county boards to give the boards additional time to conduct manual recounts,®
and sheindicated that voter error, including falure to punch a punch-card ballot properly, did not
justify holding amanud recount.*® Nevertheless, on Novembe 21, the state supreme court
ordered her to accept returnsthrough November 26, thus dlowing more timefor manual recounts
in countieswhere Vice Presdent Gore had requested them.®* And on December 8 it ordered
judicially-supervised hand recounts throughout the state of the "undervote,” ballots that contained
no marking registered by the counting machines in the votefor President.®” The first decision was
reviewed and vacated in Bush I, and the second was reversed in Bush 11.

In the Chef Justice’ s view, the Florida Supreme Court committed four basic and inter-
related errors that together condenm its dedsons under Artide Il: (1) Manual recourts were not
justified by the statute, because there was not an error in the vote tabulation or afailure to count
legd votes difficulties with attached chadson punch-card ballots were attributable to voter error.
(2) The extenson of the time for certification disregarded the governing datute. (3) The dedson
in the contest made the initia certification meaningless. (4) The recounts jeopardized the state's
ability to take advartage of the sefe harbor offered by 3U.S.C. 8§ 5. Judge Posner agreeswith
each of these objections except perhaps the last. With respect to each but the last, the alleged
errorsisarguably compounded by the failure of the sate supreme court to defe to the discretion
of other officials— the Secretary of State, the canvassing boards, and the trial court. | will address
each of these objections in turn.

1. The Standard for Valid Votes and for Recounts
A key premise of the Article |1 analysis both of the Chief Justice and of Judge Posner is

the proposition that a punch-card ballot without a hole for a single Presidential candidate punched
cleanly through, knocking the chad off, does not propely cag a vote for President.®® Judge

% Fla, Stat. § 102.168(3)(0).

% DE 00-10 (Nov. 13, 2000); ledter of Nov. 15, 2000, to Han. Charles Burton, available at
http://news.findlaw.com/ann/docs/d ecti on2000/uscbushpbcecbjal129. pdf.

% DE 00-13.
% Palm Beach Canvassing Board v. Harris, 772 So.2d 1220 (Fla. 2000).
8 Gorev. Harris, 772 So.2d 1243 (Fla. 2000).

% Posner, supra note 2, Part |.A (error in tabulation occurs when "the ballot contains a cleanly,
completely punched-through vote for Gore and for no other Presidential candidate, yet the counting
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Posner contends that voters were instructed to punch the chad cleanly through and check the back
of the card to ensure that no chad was still attached; a voter who failed to do so, therefore, failed
to comply with instructions.®

From this premise, the Chief Justice and Judge Posner draw the conclusion that hand
recounts should not have been held. Asl have just indicated, the Florida statute governing the
protest phase provides for hand recounts only if there is "an error inthe vote tabulation which
could affect the outcome of the election;"* though the language isless clear than it might be, it
would gppear that such anerror is the counting of illegal votes or the failure to count legal votes.
This is indeed the standard explicitly adopted by the conted statute, which authorizes relief for
“receipt of a number of illegal votes or rgection of a number of legal votes sufficient to change or
place indoubt the result of the election.”®* But failure to make aclean hole, in the Rennquist-
Posner view, is an error by the voter; a ballot made inviolation of instructions and lacking a clean
holeisin their view not a lega vote and failure to count it is not an error in the vote tabulation.®
A corollary is that the Florida Supreme Court erred in its protest-phase decision of Novenmber
21, when it required an extension of thetime for county canvassing boards to conduct hand
recounts,* and in its contest-phase decision of December 8, when it ordered judicially-

machine somehow failed to record it as a vote for Gore”).

% Id. (“In the counties that used punchcar d machines, not only was the voter instructed to punch a
clean hole through the ballot (no dimples); he was also told to tur n the ballot over after removing it from
the voting machine and to make sure there were no bits of paper stuck to it, that is, no dangling chads.”).

© Fla Stat. § 102.166(5).
% Fla Stat. § 102.168(3)(C).

%2121 S.Ct. at 537 (“[T]he [Florida] court’ sinterpretation of ‘legal vote,” and hence its dedsionto
order a contest-period recount, plainly depart from the legidative scheme. Forida statutory law cannot
reasonably be thought to require the counting of impraperly marked ballats.”); Posner, supra note2, at
Parts1.B, II.A (“ Therewerefew if any errars in the machine tabulation of the Florida Preddential votes, at
least after the machine recount. . .. The many dimpled and dangli ng chads were the result of voters either
failing to follow the instructions or, if the vating machineitself was defective, failing to seek the assistance
of one of the precinct election workers. Under the Florida election Statute, only errors in the tabulation of
the vote warrant the canvassing board' s ordering a hand recount of the county’svotes. . .. Distinguishing
between errors in voting and in tabulation is important because the voter is complicit in the former error
whereas the latter error isinvisble to the voter. If the punchcard machine doesn't work and as aresult the
vote does not emergewitha fully punched-throughballat, he shoud know, if he's read thedirections, that
he has a spoilad ballot and he should request a fresh ballot and a properly gperating voting machine.”).

% Palm Beach Canvassing Board v. Harris, 772 So.2d 1220 (Fla. 2000).

% Posner, supra note 2, a Part [1.A (“ If voter error, not being an error in tabulation, is not avalid
ground for recourting rgeded (or all) bdlats, therewas no possiblejustification for extending the stautory
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supervised hand recounts throughout the state of the "undervote,” balotsthat contained no
marking registered by the counting machines as a vote for President.®

There is some appeal to the clean-hole standard, which puts resporsibility onthe voter to
get it right. But | do not believeit isthe standard provided by Horida law for what constitutes a
legal vote.

At the outset, it isimportant to note that the clean-hole instruction was not givenin every
punch-card county. Chief Justice Rehnquist’s concurring opinion in Bush made it sound asif this
was astatewide instruction,* but that was mideading. His source, Judge Tjoflat’ sopinionin the
United States Court of Appeals for the Eleventh Circuit dissenting from denial of prelimnary
relief, made clear that the instructions later quoted by the Chief Justice were given only in Palm
Beach County; the Broward County instructions, also quoted by Judge Tjoflat, said nothing about
knocking the chad off or checking the back of the card.*® Some of the counties using the
Votomatic machines had instr uctions similar to those used in PAm Beach,* but others had

deadinefor thesubmission of a caunty’ svotes in order to permit an efort to recover vates from ballots
rejected becauseof vaer errar. The only reason the county canvassing boards needed extra time was to
complete the laborious hand recounts that are necessary to ascertain the clear indication of the voter ina
ballot the voter spoiled.”).

% Gorev. Harris, 772 So.2d 1243 (Fla. 2000).

% Posner, supra note 2, at Part I1.A (saying that the decision of Decembe 8 was “a surprise,” in
part “because it had become clear at the trial that hand recounts of spoiled ballotsare largely standardless
and probably inherently subjective’).

7121 S.Ct. at 537 (Rehnquist, C.J., concurring).
% See Touchston v. McDamott, 234 F.3d 133, 1141 n.19 (Tjoflat, J., dissenting):

Instructions to votersin Palm Beach County, a county that uses punch card technology,
read: "After voting, check your ballot card to be sure your voting sections ar e clearly and
cleanly punched and ther e are no chips left hanging on the back of the card.” The
instructions in Broward Courty, also a punch card courty, read: "To vote holdthe stylus
verticaly. Punch the stylus straight down through the ballot card for the candidates or
issues of your choice"

The instructions given on the website of the Broward County Supervisor of Elections, http//www.

browar dsoe.org/voting/votoinst. htm, now tell voters to knock the chads off the ballot. But the instructions
on the website asit stood on Election Day did nat say this, and neither did theinstruction card givento
voters in the pdling place Copy of instruction cardin possession of theauthar.

% Theseincluded Collier, Hillsborough, Miami-Dade, Osaeola, Pasco, Pirellas, and Sarasota
Courties. Copiesof instruction cards in possession o theauthar.
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instructions similar to those in Broward, without any mention of the need to clean chads off.'®
The clean-hole standard, therefore, cannot be a statewide gandard for determinaion of what
constitutes a legal vote.

Per hgps one could attempt to resuscitate the Rehnquist- Posner view by sating that a vaid
vote is one cast in accordance with instructiors givento the voter. It would be rather ironical for
the Chief Judtice to adopt this standard, becauseit would plainly require county-to-county
vaiaionin determination of what congtitutes avalid vote. Beyond that, it would be overly
restridive and impossible to enforce if taken seriously. Offiddscould not, and should not,
invalidate the balot of a Palm Beach voter for faling to check the back of the card for dangling
chads, or the ballot of a Broward voter who pushed her stylus through the card at an angle rather
than straight down.*™ Thefact isthat many votes are counted without dispute even though the
voter failsto comply with the ingtruction to punch ahole cleanly through; indeed, state law, in
mandating a machine recount in close eections, anticipates that a second machine run of the
ballots will count ballots that were missed on the first run because of attached chads. If these
voteswere not vaid, then it would be “ an error in the vote tabulation” to count them.®> One
consequence would be that the canvassers would have to have a hand recount if for no other
reason than to pick out and discard al ballots with attached chads — a silly result given that the
machine had counted them and dl or virtually all of themclearly reflected thevoter's intert.

Certainly nothing in the Election Code suggeststhat the instructions given to votersin a
particular county provide the standard for what constitutes a legal votein tha county,’® and so
for what congitutes an error in the votetabuaion Those instructions established pursuant to
legal authority but not by law, should be regarded merely aswhat they are on their face — as
ingtructions, telling the voter what to do to minimize difficulty and the chance of error in counting
the vote. For the true standard under Horidalaw of alegd vote we must search not the PAm
Beach County instructions but the Election Code itsdlf.

19 These included Duval, Lee, and Marion Counties. Copies of instruction cards and materials in
possession o theauthar.

101 See note B supra.

102 An dternative would be to say that if the voter fails to knock the chads off then whichever result
the machine yields — counting the vote or not — should not be considered an error in tabulation. “Doesthe
machine count it?" would be a plausible standard of law as to what is deemed a valid vote, though it is
different from the instruction-based standard used by Judge Posner. It isclearly not the ingr ucti on created
by Florida law, however, and it would sean mast unattractiveto hold that, though the law contains a
standard of validity incor porating considerations other than the machine response, whether the machine
happers to read the ballot or not is controlling in dete'mining whether thevote shall actually count.

193 |f punch-card ballots are to be used, a useful rule of law might be: A voteisvalid if the machine
countsit, and not if it doesn't (assuming the machineis not broken). But that standard was not the one
created by Florida law.
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The Florida Supreme Court construed the statute reasonably by deriving from it the
standard of whether there is “a clear indication of the intent of the voter.” True, the statute isless
trangparent than one might wish in this respect, but this standard does emerge with sufficient
clarity. The datute states the standard explicitly in providing how “damaged or defective” ball ots
should be counted;** though this provision at least arguably does not apply to a balot merdly
because the ballot bears an attached chad rather thana clean hole,'® it is at least suggestive of an
underlying concept of validity. The statute also makes the intent of the voter determinative
(without saying explicitly how clearly the intent mug be indicated) in providing how a manual
recount should be conducted, once the decision to conduct it has been made.'® This provison
sets a bottom-line standard for what congtitutes avote. It makes little senseto provide that the
intent standard applies in conducting a hand recount but some other standard as to what
constitutes a vote applies in determinng whether the machines have ered in tabulating the vote.

In other words, the "error in the vote tabulation" standard should be applied by looking
ahead to the intent standard. At least thisis a plausible, not an outlandish reading of the statute —
and it isin accord with prior Florida practice, for in prior yearsthe county canvassing boards had
conducted hand recounts that counted some ballots with attached chads.

But does adoption of thisstandard override thelegtimate discretion of the Secretary of
State? During the protest phase, the Secretary issued a series of opinions taking the position that
an “error inthe vote tabulation” means “acounting error in which the vote tabulation sysem fails
to count . . . properly punched punch-card ballots,” and that “[v]oter error” does not qualify, so
that failure of the machinesto count ballots of voterswho had “fail[ed] to properly follow voting
procedures” would not justify a manual recount.’”” These opinions did not attempt to determine
pred e rules as to what constituted a “ properly punched punch-card ballot,” but they did look to
the voter instructions for the determination of what constitutes a valid vote.

The Chief Justice said that the Florida Supreme Court “must defer to the Secretary’s
interpretations”'® By contrast, that court said that the state’s courts “will not defer to an
agency' s opinionthat iscontrary to state law.”*® The truth is murkier and more complicated than

194 Fla, Stat. § 101.5614(5) (“No vote shall be declared invalid or void if thereisaclear indication
of the irtent of thevoter as determined by the canvassing board.”).

195 See Gore v. Harris, 772 So.2d 143, 1266 (Fla. 2000) (Wells, C.J., dissenting).

196 H, St. 102.166(7) (b) (“If acounting team is unable to deter mine a voter'sintent in casting a
ballot, the ballat shall be presmted to the county canvassing board far it to determine thevoter's intent.”).

197 DE 00-11, DE 00-12, DE 00-13 (Nov. 13, 2000).
108 121 S.Ct. at 537.
199 pglm Beach Cty. Canvassing Bd. v. Harris, 772 So.2d 1220, 1228 (Fla. 2000).
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either of these statamerts suggest and seems to lie omewhere between thent theissue of how
much deference the judiciary owes to administrative interpretations of law is as elusive in Horida
law asitisin federal lav. The opinion ated by the Chief Justice said that

although not binding judicid precedent, advisory opinions of affected agency heads
are persuadve authority and, if the congtruction of law in those opinionsis
reasonable, they are entitled to great weight inconstruing the lav as applied to that
affected agency of govemnment. . . . [T]he judgment of offiddsduly charged with
carrying out the election process should be presumed correct if reasonabd e and not
in derogation of the law.**°

And one of the casescited by the Florida Supreme Court repeated the principlefrom prior cases
that the interpretaion of astatute by the adminigrative entity charged with enforcing the statute
“is ertitled to great deference and should not be overturned unlessclearly erroneous or in conflict
with the legislativeintert of the statute.""*

The Horida Supreme Court over-reached when it said that the Secretary s interpretation
of the “error in the vote tabulation” standard “contravenesthe plainmeaning” of the statute;™
the datute doesnot zave aplain meaning. But Horidaadminigrative lawv was not so crigp that it
demanded adherence to the Secretary’ s interpretations on this score — and a fortiori, falure to
adhereto those interpretations — which themselves were made after the dection, and squarely in
accordance with the Secretary’s partisan interests — did not constitute a violaion of the federal
constitutional principle against post-election law-making. Determination of where the standards
for validity of avote were to be found, inthe varying instructions givento voters or in the staute
itself, may have appeared to be so basic an issue of law, and one on which administrative expertise
had so little bearing, that thecourt felt it owed the Secretary little deferencein prindple. Further,
the conseguences of her interpretation, whichwould make even the clearly indicated intent of
some voters ineffective, degite the obvious legislative concern for determining that intent, may
well have appeared intolerable to the court, clearly not within the contemplation of the statute.
And the situaion may have appeared even worse if the court realized that if manual recounts were
not hdd some of those voterswhose votes would not be tallied, despite the clear indication of
their intent on the ballot, had acted in accordance with the instructions given them.

In view of the closeness of the Horida count, it was plausible tha a sufficient number of
votes to turn the election had been validly cast, under the standard that should have governed, but

119 Krivanek v. Take Back Tampa Political Conmitteg 625 So.2d 840, 844-45 (Fla. 1993).

1 Donato v.AmeicanTel. & Tel. Co, 767 So.2d 1146, 1153 (Fla. 2000). See also Nikalitsv.
Nicosia, 682 So.2d 663, 666 (Fla. Ct. Apps., 4" Dist. 1996) (defer ence unnecessary where administrative
interpretation is “ clearly erroneous’).

112 palm Beach Cty. Canvassing Bd. v. Harris, 772 S0.2d 1220, 1228 (Fla. 2000).
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not counted by the machines. That is a possibility that could not be lightly ignored. Neither
Florida administrative law nor thefederd Congitutionrequired the Florida Supreme Court to
condude that deference to the Secretary of State preduded it from taking remedial action to
ensure that those votes would be counted.

2. Extension of the Initial Deadline

TheFlorida gatuteisremarkably dumsy in one repect. One section says tha if a county
canvassing board failsto make its retur ns within the seven-day deadline that county “shal be
ignored” by the Elections Canvassing Commission in determining the results of the election.™**
The immediaely succeeding section provides that such resuts “may be ignored.”*** Secretary
Harrisinitially took the view that these statut es gave her no discretion to accept late returns; the
permissve language, she said, only referred to “unforeseen circumstances’ suchas a natural
disaster that might make compliance impossible.'*> The next day, alower court told her that she
had discretion to accept late-filed supplemental or corrective returns and could not reject them
without taking account of al facts and circumstances that might affect that discretion.*® The day
after that the Secretary issued a new set of guidelines asto when the seven-day deadline might be
waived. This one was more refined thanthe prior one— but it did not allow for recounts
attributable to “voter error.”**’ The lower court accepted this statement as an adequate exercise
of discretion; the gate supreme court dd not.

At the vay least, the gatute on its face gave the Secretary discretion to reject late returrs.
Judge Posner is correct that the state supreme court decision gave her decision no deference,**® as
is perhaps most clearly indicated by the fact that the court effectively took over her job by laying
out its own schedule for certification. Its decision is therefore open to criticism. But the defects
of that decison do not amount to an Article I problem.

Bear in mind that the Secretary’ s refusal to accept lae recounts was based at least in part
on the premise that the recounts wer e attempts to cover for “voter error.” That conclusion, as|
have shown above, dgoended on a perception of law —one with which the date supreme court

' Fla. Stat. § 102.111(1).

U4 Fla Stat. § 102.112(1).

> DE 00-10 (Nov. 13, 2000).

116 McDermott v. Harris, No. 00-2700 (Leon Cty., Fla. Nov. 14, 2000).

17 etter of Nov. 15, 2000, to Hon. Charles Burton, available at http://news.findlaw.com/cnn/
docs/el ection2000/uscbushpbccbjal129.pdf.

118 Posrer, supra note 2, Part 11.A (“Her decision not to delay the certification of the winner of the
Presidential election desaved considerable deference; it recdved none.”).
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disagreed. The court could have written a plausible enough opinion saying that the Secretary had
committed legal error in her perception of what avalid voteis; that therefore her statement of the
factors bearing on whether to accept late returns did not bear accurately on the case; that given
the closeness of the election, the importance of conducting manual returnsto correct machine
faillure to count valid votes, and the difficulty of conducting those returns, adherence to the seven-
day deadline would be an abuse of discretion; and that she now had to exercise her discretion,
properly guided, to determine what new deadline to set. Likely the court was in no mood to act
with such moderation because of time pressure and because of the appearance of partisanship that
Secretary Harrishad given. But such an opinion would have made the court look lessover-
reaching than it did and yet allowed the boards to finish their counts.

In any event, though, the court's November 21 decision to extend the boards deadline
during had little impact on its December 8 decision to order a statewide recount, and it is the later
decision that made the difference, because it ordered the statewide recount, and that was reviewed
in Bush II. Judge Posner argues that the earlier decision was important, because it allowed
Broward County to complete its recount, thus giving Gore a net gain of 393 votes, and “[t]he
difference might have proved deddve inthe recount that the Florida supreme court ordered on
December 8 had that recourt gone through to completion.”**® The argument is sdf-evidently
dependent on contingencies that never occurred — the court-ordered recount never was
completed, and there isno way of knowing whether the 393 votes would have been decisive.
Furthermore, inlight of theview that the Horida Supreme Court took of itspower to order a
statewide recourt as part of the conted, earlier conpletion of the Broward recount was not a
precondition for ultimately including a manual recount of that county’s undervote in the Satewide
tally. And ironically, inthat light, extension of the deadline turned out to be a Pyrrhic victory for
Gore; by extending the deadline for initid certification, the State supreme court shortened the
period for the contest, whichif allowed to proceed to completion might have given Gore victory.
In the end, it was not Bush who was hurt by the extension.

3. Rendering the Earlier Stage Meaningless

Both the Chief Jugtice and Judge Posner contend that the state supreme court’s order of a
statewiderecourt of the undervote during the contest phase renders the earlier certificaion
meaningless.’® As Judge Posner puts the point, the stae supreme court, reversing the trial court,
“ruled in effect that any doubts that might warrant a canvassing board in conducting a recount at
the protest stage compelled the court at the contest stage to order (in fact to conduct itself or
under its supervision) ahand recount.” Having set up its own schedule of deadlines for the
county canvassng boards to compléee their counts, the state supreme court now required a much
later recount to be conducted with thetria court, though lacking staff and experience, asthe
“primary vote tabulator.” “This,” says Judge Posner, “is all upsde down.”

% Posrer, supra note 2, Part I1.A.
120121 S.Ct. at 537; Posner, supra note 2, Part I1.A.
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There is congderable force to the argument. Asamatter of sound adminigtrative
procedur e, one might expect the judicial role in the contest phase to be limited to ensuring that the
canvassing boards and other decion official shad not acted beyond the range of their discretion
during the earlier phases of the count.

But the matter isnot so smple. The protest operates county by county; only at the
contest phase is a governmental entity ableto view the situation statewideand order a statewide
remedy. The contest statute also gives the court extremely broad remedial authority, incontrast
to the rather confined authority of the county canvassing boards. Though the contest is an
adversarial proceeding, the court isnot restrained by the parties requestsfor relief. Hence, the
dtate supreme court ordered a Statewide recount, aremedy tha would have been essentidly
impossible beforehand, notwithstanding the fact that Gore had not requested it. Furthermore, all
that is necessary to warrant relief in the contest phase is tha “a number of legal votessufficient to
change or place in doubt the result of the dection” have been rgected; if morethanthat is
required to qualify as“an error in the vote tabulation” and so justify a manua recount in the
proteg phase, such additional requirements do not goply during the cortest.

The state supreme court’ sdecision of December 8 did not pose asubstartid danger that a
candidate, knowing that he has achance of geting relief in the contest, would essentially ignore
the protest phase. Even if the protest reflected nothing more than the first of two bites at the
apple a candidate would not likely forsakethat first bite. But evenunder the December 8
decision the protest does have greater significance. Unless the results as shown by the
certification are very dose, the courts will not likely grant relief in the contest. And if the county
boards have adready competed a manua recount, then the December 8 decison showsthat the
courtsare likely to accept theresutsof that recount.

The matter was not clear-cut. But the statewide election was extraor dinarily close, and
the Horida Supreme Court was operating under the reasonable premi s tha a punch-card bal lot
can be lega notwithstanding an attached chad if it bears a clear indication of the intent of the
voter. The court wasthereorenot out of bounds in reading the conted statute as requiring not
merely areview of the conduct of the county canvasdang boards to determine whether they had
abused their discretion but astatewide remedy to determine whether uncounted but legal ball ots
would alter the result of the election. Article Il of the federal Constitution did not invalidate that
reading.

4. Return to the Safe Harbor
The Chief dustice argued that the recount ordered by the Florida Supreme Court on
December 8 “significartly departed from the statutory framework in place on November 7"

because it could not be cormpleted by December 12; thus therecount coud not be reconciled with
the “legidative wish” — language of the per curiam decison in Bush I, not of any source of
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Florida law — to take advantage of the safe harbor offered by 3 U.S.C. § 5%

But possible loss of the safe harbor does not create aserious Articlell issue. Thisis
hardy a situation in which the gate supreme court, acting after November 7, overrode prior
legidation clearly adopting the December 12 deadline. On the contrary, as| have already
indicated in Part C, the supposed legislative wish is not expressed inthe Florida Election Code,
and it wasinfact read into the Code after November 7 by the Horida Supreme Court itsdf.

Moreover, tha court never ind cated an intention to carry matters past December 12. If
the recount or dered on December 8 failed to satisfy the Fourteenth Amendment but arecount
under other standardswould be satisfactory, the Florida court should have had an opportunity to
determine the impact of the December 12 deadline — but a decision that in these circumstances
that deadlinemust yield could hardly be deemed a nullification of previously estéblished law. If
(contrary to the holding of Bush 1) therecount as ordered on December 8 was congtitutionaly
satisfactory and the difficulty lay only inthe looming self-imposed deadline, then the most obvious
culprit was not the state supreme court but the United Stat es Supreme Court, which hated the
recount on December 9 and therefore precluded any chance of completing the count by December
12.

4. Summary

| do not mean to argue tha the decision of the Horida Supreme Court to order a
statewide recount was clearly correct as a matter of Florida law; it was not. The argument that
the court should have deferred to the Secretary of State€' s determination that incompletely
punched ballots werenot legd votesis plausible and people of good faith can find it persuasive.
But to constitute a violation of Article Il it is not enough that the decison be wrong, or even
obviously wrong and wrong-headed. It isa sad phenomeron that all the time we confront judicial
decisions that meet those descriptions. Suchisthe law, suchislife. For a post-election judicial
decison to congtitute aviolation of Articlell, it must be asubgstantiad and clearly unjustifigble
dteration of law that was established before Election Day. The decison of the Horida Supreme
Court does not come closeto meeting that description.

G. How the Matter Should Have Been Decided
| have discussed the merits of the Article Il argument. But | believe the Court never

should have reached them. It never should have taken the case; instead, it should have left the
matter to the political process prescribed by the Twelfth Amendment and by federal gatute.**

21121 S.Ct. at 538-39.

122 Tedtifying befor e a House subcommittee, Justice Thomeas later said, “"If there was away, and |
speak only for mysdlf, to have avoided getting involved in that difficult decision . .. | would have done
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Given that it did take the case, the Court should have held the Article Il issue non-judiciable, a
matter committed to Congressin the process of counting the electoral vote pursuant to the
Twelfth Amendment. And even if it did reach themeritsof the Articlell issug the availahlity of
the political process should have informed its decision, counsdling it that relatively light scrutiny
was appropriate because Congressional review was available.

1. Justiciability

Anargument of nonj usticiability must confront McPherson v. Blacker.**® There, the
Court rejected achalenge under Article Il to Michigan’s old system of eecting electors by
districts, and as a prelude to doing so it held that the matter was justicialde, not a political
question. The Court spoke in very broad terms, saying that “the judicial power of the United
States extends to all casesin law or equity arising under the constitution and laws of the United
States, and thisis a case so arising, sincethe validity of the state lav was drawn inquestion as
repugnant to such constitution and laws, and its validity was sugained.”*** But the situaionin
McPherson was dtogether different from that confronting the Court in Bush 11.

In McPherson, the chalenge concerned the state's basic system for selecting electors and
reached the Court before the election. Thus, in contrast to the 2000 case, the Court did not thrust
itself into a contest concerning an eection dready held. To some extent, then, the Court was gble
to operatebehind a veil of ignorance, deciding inthe abstract what an acceptable system of
selection was rather than arhbitrating the sandardsfor determining who actually won an election.
This was a more seemly judicial function, one less likely to seem like an intrusion irto politics.

More significantly, the timing factor affects the need for judicia intervention. Suppose
Michigan's sysem for selecting eectorsviolated Articlell. It would bea democratic disagter if
the state held its election under that system and then Congress, in counting the electoral votes,
determined that the state had not made avalid sdlection of dectors and thereforeits votes could
not be counted. But before the election there would be no practical way of enauring a
Congressonal decision, and even if Congress made sucha decisionit would have dubious force.
A decision by the Supreme Court was the only feasible method of reviewing Michigan' s system

it." WasHINGTON Post, March 30, 2001, at A13. Actually, therewas quite an easy way for theCourt to
have “avaded getting involved” — by not treating Gov. Bush' s emergency applicationfor astay as a
petition far certiorari and granting it. See Bushv. Gore, 121 S.Ct. 525, 542 (Souter, J., dissenting) (“ The
Court should not have reviewed dther [Bush I] or thiscase. . . ."), 550 (Breyer, J., disserting) (“ The Court
was wrong totake this case.”).

123 146 U.S. 1 (1892).
124 14, at 23.
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for compliance with Article I1.*%

Now comparethe dtuation in Floridain 2000. The dection had dready been held in
accordance with the statut ory plan established by the Legidature. The only dispute was over the
resutsof that election. No judicial intervention was necessary to endure that a federal authority
would have the opportunity to determine the federal issues related to that dispute. Whether
Florida definitively resolved the dispute or not, and whether its atempts at resolution were
constrained by the Supreme Court or not, al purported certificates reciting its electoral votes
would be transmitted pursuant to the Twelfth Amendment to Washington, D.C., directed to the
President of the Senate. That Amendment further directs:

The President of the Senate shall, inthe presence of the Senate and House of
Representatives, open all the certificates and the votes shdl then be counted.

Note that the Amendment —which in this respect is substantially identical to the original
Article Il — does not say that the certificates shall be directed to the Chief Justiceof the United
States, and that the Chief Judice shall open them in the presence of the Supreme Court and they
shdl then be counted. The congtitutiona decision to repose the responsibility for counting the
vote within the nationd legidature rather than with thejudiciary was not adventitious. 1t seems
plain that this is “ atextually demongrabl e conditutional commitment of the issue to a coordinate
political department,” supporting the concluson that the matter was a non-justiciakle political
question.'?

Certainly Congress has aways understood that the sole responsibility for determining the
electoral voteislodged within it. The crisis of 1876-77 was attributable in large part to the fact
that the Twelfth Amendment isamhiguous about exactly where the power to count the votefor
the Presdency islodged —in the Presdent of the Senate, in the two Houses acting concurrently,

'2° The Secretary of State in McPherson argued that the matter was not justiciable in part because
any decision of the Supreme Court was subject to political review, ultimately in Congress. /d. The Court
did not respond sguarely to this argument. It is true that theoretically Congress might have disagreed with
the Court’ s decision holding the system far seledion of electors valid and at least arguably Congess
would not be bound by that decision. But if the Court held the system invalid and enjoined it, then no
eectorswould be chosen under that system and there would be nothing for Congress to review. In other
words though the Court’ s decision cauld not altogether eliminate the possbility that the statewould elect a
date of dectorsthat Congress would later determine to beinvalid, it could at least narrow that possibility,
and do so in a way not subject to Congressiond review.

126 Baker v. Carr, 369 U.S. 186, 215 (1962). Thus, | do not believe thejusticiability issue is much
affected whether the substanti ve argument is phrased in terms of Due Process or Articlell. In ether case,
the objection is post-dection aw-making and in either case its resolution is conmitted —in the context of a
Presidential election —to Congress. But even assuming the Due Process claim was justiciable, the
prudentia reasons counseling against Supreme Court intervertion apply asfully to it asto the Article 11
clam.
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in the two Houses acting as onebody, or in the House of Representatives alone. But there does
not seem to have been any serious thought that the power rested outside Congress, or that the
Supreme Court should decide the various disputes over the credentials of state electors.’?” Asthe
House committee reporting the bill that eventually became the Electoral Count Act of 1887 said,

The two Houses are, by the Constitution, authorized to make the court of

electoral votes. They can only count legal votes, and in doing S0 must determine
from the best evidence to be had, what are legal votes. . . . The power to determine
restswith the two Houses, and thereisno other congtitutiond tribund.*®

By 2000, though, the Supreme Court seemsto have concluded that only it could save the
nation from chaos, and Judge Posner agrees.’® Both the constitutional commitment to Congress
and the gatutory mechaniam created by the 1887 Ad remainin place — but the Court had too
little faith inthem to allow themto work.

2. The Statutory Framework

Congress passed the Elecoral Count Act to try to ensure that it could resolve future crises
inamore orderly way. It isingructive to examine how the Act operatesin genera and would
have operated in this Presidential election had the Supreme Court not shut the process down; thus
we may find the path cut off by the Supreme Court. The wording and structure of the statute are
muddy, but its basic operation is clear enough.

Most often, the statute operates under one basc rule: If thereisjus onereturn froma
state, its electors have been lawfully certified, and the votes were “regularly given” by the

2" Five membaes of the Court did sit on the Electoral Commission that he ped to solvethe crisis by
rendering presumptive decisions in the cases of challenged dectors. But that Commission was a cregation of
Congress, the other ten of its members were members of Congress, it only acted on matters referred to it
unde the terms of the statute, and the two Houses of Congress resarved the power, acting concurrertly, to
overrulethe Commission’s decisions.

128 H, Rep. No. 1638, 49th Cong., 1st Sess., 2 (1886) (report submitted by Rep. Caldwell, Select
Committee on the Election of Presidert and Vice-President), quoted in Bush v. Gare, 121 S.Ct. 525, 555
(2000) (Breyer, J., disserting).

129 He asks,

[W]hat exactly is the Supreme Court good for if it refuses to examine alikely
constitutional error that if uncorrected will engender a national crisis? We might call this
therevease pditical-questions doctrine. Political considerations in abroad, nonpartisan
sense wil |l sometimes counsel the Court to abstain, but sometimes to intervene.

Posne, supra note 2, Part 11.D.
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eectors, then those votes may not be rgected; the two Houses may, however, rgect votes, even if
those votes are the only ones from the state, if the Houses agree that the votes were not regularly
given by electors whose votes have been lawfully certified.*®

If there are multiple returns, a more complicated set of rules comesinto play. First, the
“safe harbor” provision of 3 U.S.C. 8 5 may apply: If the state has provided, by laws enacted
prior to election Day, “for itsfina determination of any controversy or contest concerning the
appointment of . . . electors. . ., by judicia or other methods or procedures,” and that
determinationis mede at least six days prior to the date prescribed for the electors to meet,
then that determination “shdl be condusive . . . in the courting of the electoral votes.”

The datute furthe provides for the contingency inwhich “thereshdl arise the question
which of two or more.. . . authorities. . . is the lawful triburel” of the state desgnated by § 5. In
that case if the two Houses, voting separately, concurrently decide that the vdidity of one date “is
supported by the decison of such State so authorized by its law,” then the votes of that date shall
be counted.™*

But if there has not been a8 5 determination — and presumably if competing tribunas
claimed to have made a 8 5 determination but the Houses did not agree on one — then the votes
shdl be counted of adate that the two Houses agree “wer e cast by lawful dectors appointed in
accordance with the laws of the State”; provided, however, that even though the Houses agree
that the date was lawfully gppointed, they might agreethat their votes were not lawfully given, in
which case the votes should not be counted.**

Finally, if thetwo Housesfail to agree asto which date was lawfully appointed, then the
default ruleisthat “the votes of the elect ors whose appointment shal have been certified by the
executive of the State, under the Seal thereof, shall be counted.”**

Thiscomplex procedure may seam to invite endless wrangling; that prospect is a concern
raised by Judge Posner.™** But in fatt the statute provides tight time limits designed to ensure that
the count will be brought to a prompt conclusion.*®

03U.S.C.§15.
B3 U.SC. §15.
¥ 1d.
.

134 See Posrer, supra note 2, at n.73 and accompanying text (suggesting that a battle in Cangress
might have resultedin Strom Thurmond or Lawrence Summe's acting as President).

¥ 3U.S.C. 8817, 18.
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Now let us see how this process mght haveworked in the 2000 election. | will run
through it under two alternative counterfactual assumptions.

3. If There Had Been a § 5 Determination

First, supposethat the Court decided not to review the Florida Supreme Court’s dedson
of December 8, and that the statewide recounts, and the contest proceeding of which they were a
part, were concluded by December 12. Then, pursuant to 3 U.S.C. 8 5, the determination made
by the Florida court at the conclusion of that proceeding should have been conclusive in the count
of the electoral vote.

If the court had determined that Bush was the winner, presumably there would have been
no problem — he would have received Florida's electoral votes, and the Presidency, without
further dispute. But how much more satisfying an outcome that would have been — the recount
ordered by the gate supreme court completed without federal interference and the dection
awarded to the winner of that count — than the one we have.

If the court had determined that Gore was the winner, however, that likely would not have
been the end of the story. If the Legislature had gotten into the act by desigreting its own dlate,
that should not have had any inpact; asl have shownin Section B, the Legislature had no pod-
election authority to designate adate. Presumably, though, the Governor, Jeb Bush, the
Republican candidate’ s brother, would not have altered certification of the Republican slate even
if the state supreme court ordered him to do s0; in afunctional family, spending afew weeks in
jail is probally a reasonable price to pay to give your brother a good chance for the Presidency.
That court would not have had to play a game of chicken, however. It could have reachedits
final determination and, relying on 8 5, sent certification of that determnation to Washington.
Thus, two competing returns would be opened in Congress, one of adate certified by the
Governor and the other supported by what purported to be a 8§ 5 determination.

Now, Republicans in Congress may have red ged the condusonthat the final judgment of
the state supreme court was a determination satisfying 8 5. Recall that as of January 6, 2001,
while the Democrats had the narrowest of edges in the Senate — with the President of the Senate,
Al Gore himsdlf, in position to break a 50-50 tie — the Republicans had a dightly larger edgein the
House. House Republicans would have had the incentive to deny 8 5 treatment to the
determination by the state supreme court, because eventualy that would have meant that the
default rule, counting the date certified under sea by the Governor, would apply. Republicans
may thus have contended, for reasons addressed in Sedion F, that the court’s dedsondid not
accord with pre-existing law. And, for reasons similar to those | have presented in Section F,
such a contention would not have been sound on the merits. Apart from that, however, Congress
should not have reached the merits of that contention, or ifit did it should have consdered them
with athumb heavily on the side of the scale favoring legitimecy of the state supreme court’s
decision.
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To seethis, it ishelpfu to undergand the basic nature of 8 5. Thisprovision is not
addressed in general to a state’' s post-election counting procedure. Rather, it is addressed to the
state's procedure for its “fina determination of any controversy or contest concerning the
appointment of’ the state’s electors Failure to appreciate that distorted much of the discussion
during the eection affair, including the opinion of the United States Supreme Court in Bush 1.
The gatute presupposesa “ controversy or contest” and tellsthe date tha if it provides amethod
for “find determinaion” of that digoute, and that determinationis made at least six days before
the electors vote, then the determination will be conclusive in Congress's counting of the electoral
vote. The county-by-county administrative protests pursuant to § 102.166 of the Election Code
that were on review in Bush I cannot bethat “fina determination”; indeed, at that point, no
“contest or controversy” had ripened concerning appointment of the state' s electors, because no
stat ewide authority had certified awinner. Thereisno doubt that the “final determination” of the
“contest or controversy” isnot made under Horidalaw by an administrative protest. Rather, itis
made by the judicial procedure established by § 102.168, which is even explicitly termed a
“contest,” which begins only after an administrative certification is made, and which is the state’s
last word on who won the election. **

Theidea behind 85, then, isthat if there arisesa“contest or controversy” that may result
in multiple slates of dectorsvoting, but the sate makesa timdy “ fina determination” of it in
accordance with a previoudy established procedure, the state will then be treated as a black box;
even if multipleslatesdo vote Congress will not look behind that determination but will accept its
results. Given this, it does not make sense for Congress to be persnickety about whether the
precise procedure used by the tribunal or the substantive result that it reaches is in accordance
with state law. Note that § 15 provides an explicit procedure for Congress to determine “which
of two or more. . . authorities . . . is thelawful tribund” for purposes of § 5. But it does not
provide an explicit procedure for Congressto determine that the procedures followed by what is
concededly the “lawful tribund” — the ate supreme court in this case— or the result reached by it
do not square with state law. Asdid the Electord Commission in 1877, Congress no doubt
realized that it isan unfortunate result if Congressitsdf hasto resolve questions of Satelaw in
determining the eectord vote. “Pick your fina decison-maker,” Congress effectively told the
states in the 1887 Ad, “and if it comes up with a timdy decision wewill not look behind its
determination.” Not a mere black box can the state become, but one with a very hard casing.

Thus, for example, Congress should not decide that the gate contest-resolution procedure
does not qualify under 8 5 because the court previoudy shortened the time for it by extending the
earlier administrative phase of the dispute. This does not necessarily mean that, if the desgnated
tribunal were to effectively select eectorsitsalf without regard to the procedure established by the

1% Nevertheless, in Bush I, the Supreme Court strongly suggested that “a legidative wish to take
advantageof the* safe harbor’ would caunsel against any construction of the Election Cade that Congress
might deem to be achangein thelaw.” 121 S.Ct. at 474. But 8 5 does not call into question “any
construction of the Election Code” It only applies to the proceeding established for final resolution of a
contest, and that proceeding was not on review in Bush 1.
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legislature before the dection, Congresswould be powerlessto do anything about it. At some
point, Congress might conclude that the tribund had acted in so lawlessaway that the result it
produced should be considered not a determination of the contest but rather acoup. But plainly
this conclusion would be warranted only in extreme cases— and nothing the Florida Supreme
Court did after the 2000 election, or was likely to do if the recounts continued, would be so
extreme.

This seems an gppropriate sructure for decison, for as | have indicated in Section E in
discussing the structure of an Article 11 claim, only in extreme cases should the decision of the
state tribund pose a corstitutional problem. Perhaps, though, the gatute should be congrued not
to give Congressthe power to break into the black box at al and reject a decison made by the
designated tribund. That isnot particularly troublesome as acongitutiond matter. Ultimately, if
civil order isto be maintained, there must be some entity whose deter mination of the results of a
state’s election is conclusive, and wemug hope that tha entity will perform its duty and not
exercise its power lawlesdy. State judges are bound to follow the Congtitution.™*” The
determination of the resultsof a gate’ selection depends principally, if not exclusively, on
determnations of date law. It makesperfect sensefor Congress, in exercising its power of
counting the electoral vote, to devolve the authority to resolve acontest in agiven state upon the
tribunal designated by that state.

Whether such arguments would have caried the day in Congressit is hard to say. But
they would have had legal force, and that would have created political force. Perhaps in the end,
notwithstanding the results of the recount and its certification by the state supreme court, House
Republicans would have denied 8 5 treatment to that certification. Gov. Bush would still have
been elected President, and the result would still have appeared to many, asit did in the actual
event, to beausurpation of power. But at least it would have been an exercise of power taken in
the face of rather than precluding the recount, and it would have been effected by members of the
government acting without any pretense that they were not politicians.

4. Recounts Without a § 5 Determination

Now suppose that the recount had been completed, but not intime for a resolution under
8§ 5. This might have occurred if the Supreme Court had never stopped the recount, either
because it declined to take Bush 11 on review or because it never issued a gay, but the state failed
to meet the December 12 deadline. Or, bringing the case closer to the actual events, it could have
occurred if the Court renanded the case to the state supreme court and allowed the recount to
continue under standards that the Court deemed constitutionally appropriate.

Once again, if Bush had won the recount under judicial supervison, that presumably
would have been theend of the mater. And once again, that would have been a satisying resullt.
Democrats could not complain about judicial usurpation if the recount they had sought showed

137 U.S. Const. Art. VI.
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their ticket to be a loser.

Again, the more interesting and conplex case is the onein which Gore wins the recount.
Agan, | assume tha inthis case there would have been competing certificates presented to
Congress, one for Republican electors under seal by the Governor, and another for Democr atic
electors from the state supreme court, in addition perhaps to an illegitimate certificate from the
Legislature. But now by hypothesisthe judicia certificate would not satisfy the safe harbor of §
5, and Congress would have no legal compulsion to accept it. Now the Republicanswould have a
clear advantage, for if the two Houses did not agree that one date was the legitimate one, the
default provision would goply in favor of the slae certified by the Governor.

But the result would not have been open and shut. Suppose the recount was widely
percaived to be fair, and that it revealed a fairly substantia margin in favor of the Democr atic
ticket — say afew thousand votesrat her than dozens or hundreds. Then, especidly in light of the
fact that the Democrats won the popular vote nationwide, there might have been substantial
pressure on some Republican members of the House, particularly those from marginal districts, to
accept the reaults of the recount. 1t would only havetaken a andl handfu of cross-over votes to
elect the Gore-Lieberman ticket. Perhaps eventhose few votes would not have been
forthcoming. Whichever way the proceedings in Congress turned out, however, our President
and Vice President would have been elected as they always have been — by open politics.

CONCLUSION

It wasfive weeksafter Election Day when the Supreme Court brought the disputeto a
close. Had the political process prescaribed by the Corstitution and by federd law been allowed to
run its course, the dispute might (depending on the result of the recount) have gone on another
three and a half weeks, perhaps alittie more. The transition period, after the clear emergence of a
winner, might have been reduced to two weeks, perhaps even less. That surely would have been a
cost of continuing with the process. But it would not have compared to the cost to democracy
that we actudly incurred, in which our highest court, a some presumed lossto itsown credibility,
halted the prescribed process for determining the electora votes and effectively declared the
contest over.

Perhaps such acost would be worthwhileif it were truly necessary to maintain order and
unity. But thereis no warrant for concluding that chaos was threatened if the matter had
remained in doubt for afew more weeks. The Constitution and federal gatute provide a political
process for counting the electoral vote, because the selection of the President and the Vice
President isa quintissentially political function. Had the process continued, it would have been
highly contentiousand partisan, and even bitter, but it would not have led to bloodshed or
secession or even adelay in inauguration. The culmination of that process occursin Congress,
the nationd legidature. Each state is given an opportunity to resolveits own disputes, and the
state may choose, as Florida has done, to make its supreme court the ultimate tribunal for that
resolution. But the United Stat es Supreme Court has at most a peripherd rolein the process, and
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not one expliatly provided by Article 11, the Twdfth Amendment, or by statute. If astae
genuinely discriminates agai nst some of its voters, the Court’ sintervention might be warranted.
But the Court must be extremely careful lest it usurp the functions of the voters, of the states, and
of the Congress.

In this case, the Court’ s intervention was unjustified. We should recognize that manual
recounts under subjective standards are troubling, even state law calls for them. And it is easy
enough to see how an observer, particularly one hoping for a Republican victory, would conclude
that the state supreme court over-reached its authority and gave insufficient deference to the
Secretary of Stae. But that court was the desgrated tribunal for providing the stat€ s resolution
of the contest over its electoral votes, and even assuming that the Supreme Court had any power
of review at all over the state court’ s determinationsthat power should be reserved for egregious
cases. That description does not come closeto fitting the state court’s attempt to count the
number of voters whose ballots bore a clear indication of their intent but were not counted by
machine.

And 0| continueto believethat the decision in Bush v. Gore was aterriblemigake, an
unsupportable intrusion into our demoaacy. Confronted withthe contrary conclusion of
observers like Judge Posner, | an compelled to conclude that, strongly held as on€ sviews onthis
case may be, it is possible for others, approaching the matter from a different perspective, to reach
adecison tha may appear wrong-headed and unsupportable, but to do soin good faith. Thus, al
one can do isacknowledge the authority of those in apostion to decide the matter definitively
and livewith theresult. But | cannot forget that thisis precisdy the atitude that the Supreme
Court should havetaken in thiscase. And so 1 still find it hard to make a full peace with Bush v.
Gore.
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