Dial-In Testimony
by Richard D. Friedman" and Bridget McCormack”™

For severa hundred years, one of the great glories of the common law system of criminal
judicehasbeen therequirement that prosecution witnesses give ther testimony in the presence of
the accused — “face to face,” in the time-honored phrase — under oath, subject to cross-
examination, and wherefeasblein open court. Inthe United States, thisprinciple is enshrined in
the Confrontation Clause of the Sixth Amendment, which provides that “[i]n al criminal
prosecutions, the accused shall enjoy theright . . . to be confronted with the witnesses against
him” But now a new way is developing for witnhesses for the prosecution to testify: Call 911.

Aswe will show, it isnhow common practice for some prosecutorsto prove acrime by
offering the recording of a911 call —thet is, a telephone conversation between the dleged victim
of the crime and an emergercy assistance savice. Similarly, prosecutors often offer evidence of
satements made by the caller to a police officer who responded to the cdl. Inthisarticle, we will
describe and explain prosecutors use and courts tolerance of thispractice. Wewill then usethis
phenomenon to explore a a broader level what we believe are the defects in the Supreme Court’s
current approach to the confrontation right, as exemplified most recently initsdecisonin Lilly v.
Virginia,* and the possibility of re-conceptualizing theright in a way that would regore it to its
rightful place.

Part | of this article describes the devel oping practice in which statements made in 911
cals or in follow-up conversations ar e often admitted at trial to prove the truth of the caller’s
narration of a crime allegedly committed against himor her. The statements are sometimes
admitted for this purpose, we will show, even if the caler does not tetify at trial and the
prosecution has failed to account for his or her absence — and evenif the caller doestestify but,
without surprising the prosecution, gives an account fundamentally inconsistent with his or her
earlier one.

Part 11 describes one source of the new practice. Changesin the way that domestic
violenceis treated by the crimind justice sysem make aserious officid responseto 911 cdls
highly likely. Thereis adeveloping public consciousness that calls to 911 reporting an dleged
crime are in effect reports to law enforcement authorities. Furthermore, prosecutors are more
disposed thanin earlier times to pursue chargeseven without cooperation of the alleged victim.
Thisdevelopment isin part atributable to increased judicia receptivity to the victim’s out- of-
court statements, but it also enhancesthe evidentiary value of those satements. Our discussonin
Parts1 and Il will present information from around the nation, and will also draw on the
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experi ence of one of us (McCormack) in domegtic violence cases in Washtenaw County,
Michigan.

We will then tum to doctrine. Part 111 discusses the early history of the confrontation
right. It shows that the right emerges out of the basic concept, central to the common lav system
among others, that testimony must be given under prescribed conditions, among which arethat it
must be under oath and in the presence of the acaused. What is now known as the excited
utterance exception at firg developed inadherence to thisprinciple, but then departed from it;
that exception now provides the principal doctrinal bass for excepting statements made in 911
cals or to officersresponding to those cals from the rule against hearsay. And under the current
jurisprudence of the Supreme Court, if a statement satisfies the hearsay rule then the
Confrontation Clause is unlikely to cregate any obstacle to admission.

Part IV then discusses theoretical implications. We will argue that the doctrine admitting
these statements fails on its own terms, for they are not particulaly reliable. More basically, we
will argue that current confrontation doctrine, geared to improving the reiability of evidence, is
fundamentdly misconceived and fals to reflea the basic vdues underlying the Confrontation
Clause. We believetha abetter source of guidance liesin Justice Breyer's concurring opinion in
Lilly —not surprising, per haps, because that opinion drew heavily on an amicus brief co-authored
by the other oneof us(Friedman). The confrontation right, we will argue, shoud gpply onlyto a
limited caegory of out-of-court statemerts, but as to those it should be deemed categorical, not
subject to balancing or ringed with exceptions. We will examine three different categorical
approaches. We conclude that the values and history underlying the Confrontation Clause are
best reflected by a theory that focuses on whether the out-of-court statement, if admitted at trid,
would amount to the functional equivalent of testimony. This approach, unlike the others, leads
to the proper treatment of 911 calls.

I. The Phenomenon: The Dial-In Trial

In this Part we will describe the phenomenon at the heart of thisarticle, the developing
practice inwhich statements made in 911 cdls or infollow-up conversations with police officers
are often admitted at trid to provethetruth of the caller’ snarration of acrime dlegedly
committed against him or her. We will show that these atements are sometimes admitted even if
the caller doesnot testify at trial and the prosecution has faled to account for hisor her absence
Similarly, they are sometimes admitted if the caller does testify but, even without surprising the
prosecution, gives an account fundamentally inconsistent with his or her earlier one.

In 1995, the State of Ohio successfully prosecuted Jerry Lee for domestic violence. As
noted by the trial court, “The only evidence offered by the stateat trial was a tgoe recording of
the victim's telephone call to 911 and the testimony of one of the two police officers responding
to the scere.”? In the tape recording, the vidtim, Lee’ swife Kathy, says that her husband sabbed

Z State v. Lee, 73 OhioMisc.2d 9, 657 N.E.2d 604, 607 (Hamilton Co. Munic. Ct. 1995).
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her door, hit her andtried to throw her out the door.® When police officers arrived at the scene,
two minutes after receiving a dispatch, the couple’s 18-year-old son told them, "I think my father
iskilling my mother.” Within five more minutes, Kathy made additional statementsto one of the
officers, including one that Jerry had tried to stab her. Thetrial court admitted all these
statements, along with one of the officer’ s description of evidence he found at the scene —
including dlits in thedoor and slashes in the bedroom mattress — indicative of a physcal struggle.

Neither Kathy Lee nor the son tedtified, and the ate made no atempt to account for their
absence. The court was not troubled by this. “[PJroceed[ing] to trial without the presence of the
aleged victim” in domestic violence cases was not only “[i]n keeping with the new policy of the
Hamilton County Prosecuting Attorney” but consistent with the practice “[iJn many jurisdictions
across thecountry.”* The court pointed out that “[n]o rule of law requires that a battered partner
testify agang a once loved one for the state to proceed on a charge of domestic violence.”

That istrue, of course. T hat the prosecution need not present the testimony of the victim
is demonstrated most vividly by murder cases, in which by definition the victim does not testify at
tria.® But in acase like Lee, though the prosecution does not present the victim as a live witness,
it does present her allegations as to what occurred. And the court found this gpproach perfectly
acceptable. “Sometimes,” the court said, “al that is necessary isthe testimony of aresponding
officer and atranscript of the 911 tape.”” And in the court’s view Jerry Lee' swas such a case.
The court had little difficulty in determining that each of the offered statements fit within the
hearsay exception for excited utterances. Therefore, in light of recent Supreme Court doctrine
(whichwediscussin Part 111), the defendant’ s sixth amendment right to “be confronted with the
witnesses against him” did not pose aproblem.? In effect, the police officer was the complaining
witness, and L eg’ sopportunity to aross-examine him satisfied his confrortation right.® And this
was true without any need to inquire into whether Kathy or her son were— unlike a murder victim

® Jerry Lee s angry vaceis heard onthetape, saying that he no longer had a knifebut that he had
had one.

* 657 N.E.2d at 606-07.
° Id. at 607-08.

°ld.

" Id. at 608.

® Id. at 608 n.5. Insome states, thecorfrontation clauseof the stateconstitution might posean
obstade to admissian, however. See note 188 infra.
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— availalle to testify in court; availahility, the court said, was “not an issue.”*

In short, the Lee court regarded this as “a textbook case of prosecuting the crime of
domestic violence without the presence of thevidimat trial.”** And the court was surely right in
that respect. Jerry Le€'s case is not an anomaly, but rather representative of what has becomea
common phenomenon. Increasingly, across the country prosecutors are proving their cases —
especially domestic violence cases but sometimes other cases aswell*? — by using statements taken
by 911 operators and police officers responding to crime scenesto prove crimes instead of the
witnesses themselves.

Prosecutorsare proving cases in thisway because it pays off. Though some defendants
tried on the basis of this type of evidence have been acquitted,™ prosecut ors have won many
convictions and when those convictions have been appealed they have almost always been
upheld.**

In some cases, prosecutors use this type of evidence in addition to thelive testimony of
the witness, essentidly to bolster or corroborate tha tesimony.> More problematic, in some

9 ]d. at 608 n.8.

" Id. at 607. Thereis, in fact, an Ohio “textbook” for prosecuting domestic violence cases without
thecomplainant. See RoNALD B. ADRINE & ALEXANDRA M. RUDEN, OHI0 DOMESTIC VIOLENCE LAW
(West 1999), chs. 5-6.

12 United States v. Joy, 192 F3d 761 (7" Cir1999); State v. Ballos, 1999 WL 733824 (Wis.App.).

'3 Prosecutors report roughly the same conviction rate in domestic violence cases tried with the
complainant as in thase tried without her. See note 60 infra. Some cases of acquittals have been reported
inthe press. See, e.g., BruceNichols, Moon is Cleared of Assaulting Wife Last Year, DALLASMORNING
NEws, Feb. 23, 1996, a 1A. Warren Moon, the Minnesota Vikings quarterback was accused of
assaulting hiswifein 1995. The State of Texas proceeded with his prosecution over his wife' s objections
and subpoenaed her to testify. She exculpated her husbhand in her testimony, but the prosecution asked the
jury to find him guilty based on the other evidence in the case, including a 911 call placed by their son and
Mrs. Moon's statementsto the pdicewho responded to that call. Moon wasacquitted; the prosecution may
have had more luck had it gone forward without Mrs. Moon's testimony.

* Most domestic violence cases are fried as misdemeanor cases. Misdemeanor convictions are
rarely appealed, and when appealed rarely reported. But as summarized below there are aready a
substantial number of reported cases in which prosecutors won convictions basal on statements to 911
operators and respondng dficers.

15 See, e.g., Peoplev. Simpson, 238 A.D.2d 611, 656 N.Y.S.2d 765, (2d Dept. 1997);
Commonwealth v. Brown, 46 Mass. App. Ct. 279 (1999); State v. McLaughlin, 642 A.2d 173 (Me. 1994);
State v. Hernandez, 127 N.M. 769, 987 P.2d 1156 (N.M. App. 1999); State v. McGuire, 1997 Minn App.
LEXIS 896; State v. Issa, 1998 Ohio App. LEXIS 686.
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cases prosecutors use the evidence because, though the witness testifies a tria, shedoessoina
way that isunhepful to the prosecution. It “has become lamentably common in cases of domestic
violence” that the victini s testimony at trial is directly contrary to the statements she earlier made
on a 911 cdl and to aresponding officer.’® In such cases prosecutorshave often been allowed to
introducethose prior inconggent gatements— even without the need to prove that the prosecutor
was surprised by the tria testimony — and have secured convictions.

Increasingly, though, prosecutorsare finding that there is no need to put the 911 cdler on
thewitnessstand at all in order to use her prior statements. In some cases, they have used the
statements because, for one reason or ancther, the 911 caller is unavailable to tedtify at trid.*®

16 Williams v. State, 714 S0.2d 462, 463 (Fla. App. 3d Dist. 1997).

7 See State v. Minep, 2001 Wash App LEXIS 59; State v. Sloat, 2000 Ohio App LEXIS 387,
Gutierrez v. Anchorage, 1999 Alas.App. L EXIS 35; State v. Johnson, 1999 Minn. App. LEXIS 1316;
Williamsv. State, 714 So.2d 462 (Fla.. App. 3 Dist. 1997); State v. Smith, 1998 Ohio. App. LEXIS 6454,
State v. Bordli, 227 Conn 153, 629 A2d 1105 (1993); Impsonv. State, 721 N.E.2d 1275 (Ind. Ct. Apps.
2000); Bill Miller, Officials Persist in Domestic Violence Case; D.C. Officer is Convicted Despite
Victim’s Recanting, WASHINGTON PosT, April 11, 1996, & BO1 (complai nant aleged in 911 call that her
fiancé, a police officer, had beaten her, but recanted before trial and repeat ed recantation in testimony;
prosecution usal earlier gatement to gain a conviction); Jennifer Liebrum, Jury Convicts Husband of
Assault; Wife Testifies that He Didn’t Hit Her, HousToN CHRONICLE, Apr. 26, 1996, at A32 (prosecutor
usedvidim s statements to therespond ng policeofficer, and the 911 tape of ha daughter callingto report
the incident, to gaina conviction when the witness testified that he husband did not hit her).

In one casetried for the defense by law students under McCor mack’ s supervision, the complainant
testified that she lied to the 911 operator, and to the poli ce officers who responded to her call, to get her
husbarnd, thedefendant, out of the hause. The complainant was animperfect witness in nore ways than
this. She was facing her own domestic violence char ges and admitted to having been very high when she
cdled 911. Thejury convicted the defendant, though the court later set aside the conviction and di smissed
the complaint for unrelated reasons. Trial notes on file with authors.

¥ See Statev. Edwards, 31 SW.3d 73 (M o. Ct. Apps. 2000) (5th amendment privilege;
proseaution uses 911 tape to provecase); Kwonv. State 517 238 Ga. App. 617, S.E.2d 83 (Ga. App
1999) (wife invoked spausal privilege to avoidtestifying); Sorrow v. State 234 Ga. App. 357, 505 S.E.2d
842 (Ga App 1998) (victim invoked spousal privilege to avoid testifying); People v. Hendrickson, 459
Mich 229, 586 N.W.2d 906 (1998) (victim recants after the defendant is ar rested and infor ms prosecutor
that shewill beasserting he 5" amendment privilege and prosecutor proves case with her 911 call and
statement to police at scene); State v. Archulda 955 S.W.2d 12 (Mo. App. 1997) (withess claimed that
she could not remember anything about the night in question other than the police of ficer showing up a her
door); Tgadav. State, 905 S.W.2d 313 (Tex. App. 1995);, State v. Krakue 726 A.2d 458 (R.1. 1999)
(vidim abserted herself from the state); Pegplev. Hernandez, 71 Cal . App.4™ 417, 83 Cal. Rptr.2d 747
(1999); Statev. Corndl, 129 Ohio App.3d 106, 717 N.E.2d 361 (1998). In Cornell, the complainant was
apparently unavail able totestify because shewou d have asserted her 5" amendment privilege against
incrimination, see 129 Ohio App. 3d a 115, and the state conceded “that its case rested entirely upon the
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Most strikingly, prosecutors are now often using the prior statements even though the
caler isavailade to testify at trial but does not do so. In such cases, the courts tend not to ask
the prosecutors to account for the absence of the witness.”* Thus, the prosecutor is free to
present the secondary evidence rather thanthe live testimony of the caller because the caller
would be an unhelpful witness, or would be subjected to a difficult cross-examination, or because
shefindsit distasteful to testify, or for any other reason.

Though occasionally other doctrines comeinto play,? the so-called “excited utterance’ or

admissibility of [hearsay] testimony,” id. at 112, specifically, her statements to the police officer who
responded to the scene. Cornell’s conviction was reversed, not because the court had erred in admitting the
hearsay, but because it refused to permit Cornell to raise the complainant’s previous conviction for falsely
reporting a crime to 911 before the jury.

19 State v. Harris, 1999 Ohio App. LEX 1S 4585 (victim's whereabouts unknown); Dawson v.
Commonwealth 867 S.\W.2d 493 (Ky. App. 1993) (victim“declined to testify.”); Matthenvs v. State 1999
WL 286626 (Ark .App) (noreason gvenfor failureof witness totestify); State v. Payne 2000 Ohio App.
LEXIS 3274 (same); Salt Lake City v. Alires, 2000 Utah Ct. App. 244 (2000) (same); State v. Jorden, 34
Ohio App.3d, 730 N.E.2d 447 (1999) (same); State v. Harris, 531 S.E.2d 340 (W. Va. 2000) (same); State
v. O’ Connor, 1998 Minn App. LEXIS 1268 (same); Oldman v. State, 2000 Wyo. LEXIS 46 (same);
Humphrey v. State, 1999 WL 46541 (Alaska App.) (same; State v. Sins, 77 Wash. App. 236, 890 P.2d
521 (1995) (same); State v. Butler, 1999 Wash. App. LEXIS 1536 (same); State v. Carter, 1999 Wash.
App. LEXIS 799 (same); Statev. Fields, 176 Wisc.2d 511 (Ct. App. 1993) (same).

%0 Sometimes, prosecutors invoke the hear say excepti ons for present sense impressions or for
statements made for purposes of madical diagnosis or treatment is usedin addition to theexcited utterance
exception. See, eg., Oldman v. State, 2000 Wyo. LEXIS 46; Pegple v. Hendrickson, 459 Mich 229, 586
N.W.2d 906 (1998); Mary E. Asnus, TinekeRitmeeder & EllenL. Pence, Prosecuting Domestic Abuse
Cases in Duluth: Developing Effective Prosecution Strategies From Understanding The Dynamics of
Abusive Relationships, 15 HAMLINE LAw Rev 115, 139 (1991).

Where the declarant does testify but in variance with her prior statements, the prior statements will
not be admissible in most American jurisdictions to prove the truth of what they assert under the hearsay
exemption for priar inconsistent statements of a witness. As established inFed. R. Evid. 801(d)(1)(A), that
exemption applies only if the priar statement “was given under cath subject to the penalty of perjury at a
trial, hearing, or othe proceading, or inadepasition.” Statemerts madeto 911 operators and to
responding police officers do not satisfy these requirements. Some jurisdictions, though, do not insist on
such restrictions on theadmissibility of prior inconsigent statements see, e.g., Cal. Evid. Cade § 1235;
Williamsv. State, 714 So.2d 462 (Fla. App. 3 Dist 1997) (prior statements admitted under Fla Evid. Code
§ 90.803, governing the admission of prior inconsistent statements, could be admitted for truth); Statev.
Borelli, 227 Conn 153, 629 A.2d 1105 (1993) (prior incorsistert statement of complainart, reduced to
writing and signed by her, admitted for truth in Comecticut.).

In addition, Oregon has recently created a hear say exception especidly for victims of domestic
violence. Or. Ev. Code R. 803(26). It alows a statement made within 24 hours, so long as it isrecorded
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“spontaneous declaration” exception to the hearsay rule provides the principal basis on which
courts carry this evidence around the obstacles of the rule against hearsay and the defendant’s
confrontation right. That exception isbased on theideathat, if the declarant is pesking while
still under the strong influence of a stresful event, she presumably has not had an opportunity to
concoct afase account. Especialy, but not exclusively, in the domestic violence context, the
mag ¢ words seemto be “upsd,” “excited,” and “crying,” with othe wordssuch as “agitated” or
“hysterical” sometimes sharing the work.** Once the victim has been described in such terms,
courts have been willing to treat this exception rather generoudy.

Thus, if the witnessis still sufficiently excited (or hysterica or upset or crying) when she
gives the statement, courts are often willing to admit the statement even though the time lapse
between the startling event and the statement is quite considerable, even a matter of hours.?

Further, if the witness is sufficiently upset (or excited or crying), the exception will usudly
apply even though her “gatement” is a series of responses to questions posed by a professional

or made to a police officer or other designated officials or quasi-officials, and if it has sufficient “indicia of
reliability,” recantation not being sufficient in itself to lead to a conclusion of unrdiability.

# See Tejadav. State, 905 S.W.2d 313 (Tex. App. 1995) (“upset” and “show[ed] excitement”);
Matthews v. State 1999 WL 286626 (Ark. App) (“hysterical,” “crying’ and “excited”); Dawson v.
Comnonwealth 867 S.W.2d 493 (Ky. App. 1993) (“upset”); State v. Cornell, 129 Ohio App. 3d 106, 717
N.E.2d 361 (1998) (“very upset” and “crying’); Statev. Krakue, 726 A.2d 458 (R.1. 1999) (“appeared
upset” and “continued to cry and shake’); State v. Barnies, 680 A.2d 449 (Me. 1996) (“ visibly upset” and
“crying”); State v. Smith, 1998 Ohio App. LEXIS 6454 (“crying” and “very upset”); State v. Harris, 1999
Ohio App. LEXIS 4585 (“very upset” and“crying”); State v. Jorden, 34 Ohio App.3d, 730 N.E.2d 447
(1999) (“dstraught”); Statev. McGuire, 1997 Minn. App. LEXIS 896 (“visibly upset” and “shaken”);
Statev. O’ Connor, 1998 Minn. App. LEXIS 1268, at *4 (trial court committed harmless error by repeating
suggestion that complai nant was “ upset and crying” until witness picked up on suggestion and so described
complainart; see note 65 infira); Salt LakeCity v. Alires, 2000 Utah Ct. App. 244 (2000) (“very upsd,
nervous, tearful, and shaky”); but cf. West Valley City v. Hutto, 398 Utah Adv. Rep. 3, 2000 Utah Ct.
App. 188, 5 P.3d 1 (though victim was "extremely upset,” "very agitated,” and "quite nervous’ at time of
interview, prosecution did not overcome *“presumption that the stress had subsided with her relocation to a
safe environment and the dapse of several hours’).

22 Statev. MoGuirg 1997 Minn. App LEXIS 896 (mare than 2 hours); Camp v. State, 66 Ark
App 134, 991 SW2d 611 (1999) (3 haurs; issue hdd nat preserved for appeal); State v. Daugherty, 1998
WL 401759 (Ohio App.) (1 ¥2 haurs after being seen by emergency squad); State v. Zembower, 1998 WL
156858 (Ohio App.) (nearly 2 hours); but cf, e.g., State v. Mineo, 2001 Wash App LEXIS 59 (holding
admission of statemerts harmless eror to theextent they concerned beatings 2-5 days earlier, but proper to
the extent they concerned beating earlier that day); State v. O”Neal, 87 Ohio St.3d 402, 721 N.E.2d 73
(2000) (holding admission of statements made several haurs after assault to have been harmless error);
Commonwealthv. DiMonte, 427 Mass 233, 692 N.E2d 45 (1998) (dating that time lapse of 9-10 hours
was “at an outer limit,” but reversing trial caurt’s holdng that statement fell within exception, because
circumstances indicated premeditation).



inquisitor — a setting that suggests some opportunity for reflection — rather than her own
spontaneous articulation. Thetypical 911 call consists largely of a series of questions by the
operator and answers by the declarant, and most often the entire call isadmitted.”

Firally, if the witness seems to have been sufficiently traumatized by the event, the court
may be willing to admit the statement even though it admittedly included a self-interested lie—a
factor that would seem to negate completely the lack of reflective capacity supposedly underlying
the exception.®

The phenomenon we have described represents a dramatic change in the way crimirel
cases have traditionally been tried. Trying a case without the live testimony of the victim or
complainant is nothing new; that, as we have acknowledged, ishow murder cases are necessrily
tried. But what isnew is that prosecutors are trying cases by relying on the out-of-court
accusations of the complainant, sometimes in contravention of her live testimony and, most
notally, often without presenting her live tegimony, even though shemay be perfectly available to
testify. What is more, prosecutorsare doing so routinely, and the courts are letting them do it.

Now we will explore reasons for this development. Part |1 discusses changes in the way
domestic violence cases are treaed. And Pat |11 discusses devd opmentsinthe dodrines of
hearsay and confrontation that have made courts mor e receptiveto did-in testimony.

II. The Changing Environment of Domestic Violence

Mary of the cases tha have used dial-intestimony —statements made in 911 callsandto
responding officers — have involved charges of domestic violence. This Part shows how changes
in theway that the crimina justice system handles domestic violence charges have increased the
incentives and opportunities for the use of such gatemerts. It also shows that such statements are
usually testimonial in nature, in that the caller knows she is not simply asking for help but
providing information for the use of the criminal justice system.

% Courts have held consistently that this question-and-answer format poses no threat to a
successful excited utter ance foundation and have admitted the testimony even over specific objection on this
issue See State v. Wallace 37 Ohio St. 3d 87, 524 N.E.2d 466 (1998); State v. Hernandez, 127 N.M.
769, 987 P2d 1156 (Ct. Apps. 1999).

¢ |n People v. Simpson, 238 A.D.2d 611, 656 N.Y.S.2d 765 (2d Dept. 1997), the complainant
called 911 to report a robbery and sexual assault. At trial, shetestified that shelied to 911 inreporting that
the defendant had a gun, so that the police would respond toher call quickly. The 911 tape was
neverthdessadmitted as an excited utterance, and the conviction was upheld ove thedissent of two judges
We find application of the exception tothis caserather remarkable. Weregard theadmissibility of thetape
as less troublesome than it otherwise would be because the complainant did testify, apparently in
accordance with most of her assertions on the tape, and the prosecutor did not rely on the tape to prove the
assertion, regarding the gun, that she repudiated.



Over the last decade, legidatures, courts, law enforcement authorities, and the public have
shown an increased awareness of the extert and seriousnessof domestic violence. Effortsto curb
thisblight have intensified at the nationd, state, and local levels. As Section A of this Part
discusses, one effect isthat the police have responded far more actively to complaints of domestic
violence. A complaint of domestic violence made in a911 call isnow amost certaintoresultina
police officer making a prompt investigative visit, and usudly anarrest. Furthermore, prosecutors
are now far more likely to pursue the matter, even without the cooperation of the caler. The
resultsarethat acall to 911 islikely to lead (absent a guilty plea) to a criminal trid, and that in
that trial the prosecutor will seek to use the caller’sinitial statements as evidence, often without
the caller tegtifying & trid. Moreover, inpart because of increased avareness of the nature of
domestic violence, courts are more receptive to such evidence.

In Section B, we focus onthe caller. We argue tha a caller to 911 knows that, directly or
indirectly, he or she (for there are now many male callers dongsde the greater number of femae
callers) is providing information to the police that will almost certainly lead to a significart official
response, and that will likely lead to prosecution. The caller also probably knows that thereis a
good chancethat statements he or she makes during the 911 cdl, or to the responding officer, will
be used inprosecution. The result isthat 911 callers are effectively allowed to testify without
exposing themsalvesto the oath or to cross-examination. Not surprisingly, some callers abuse the

opportunity.
A. Public and Official Responses
1. Increased Awareness and Effort

In recent years, the public, legidatures, law enforcement authorities, and the courts have
ganed agreater avareness of the extent and seriousness of domestic violence. Once domestic
violence may have been regarded aslargdy a private matter, but that isso no longer.

Society’sincreased understanding of domestic violence has included recognition of the
facts that domestic violence is a common, rather than an occasional, occurrence; that it often has
devadating, and even fatd, consequences, that recidivisn among those who commit domestic
violence is very highy tha acts of domestic violence that might, taken inisolation, appear to be of
relatively dlight significance are often indicators that the aggressor will likely commit far worse
actsin the future; and that, for a variety of reasons, a victim of domestic violence often withdraws
her accusation and declines to press the matter, even though the initial accusation is true.

This increased awarenesshas led to a great increase in the intensity of governmental
effortsto curb and punish domestic violence. Even Congress has gotten involved, primarily by
providing fundsto assg efforts by state and local governments® — which, as inthe case of most

% The Violence Against Women Act of 1994 (VAWA) provided fundng to statesto prosecute
domestic violence aggressively. 42 U.S.C. §10415. T he Violent Crime Control and Law Enforcement

9



crime, carry mog of the burden. And those governments have reponded forcefully as well. For
example, many states have intensified the remedies for domestic violence, expanding the
availahility and the scope of personal protection orders and strengt hening penalties for abusers.®
And, of particular importance for our purposes, they have dso greatly intensfied their effortsin
invedigating and prosecuting domestic violence.

2. Police Practices
In 1984 Tracey Thurman sued thecity of Torrington, Connecticut for its egregious failure

to take serioudly her calls to authorities complaining about domestic violence committed against
her? After a jury awarded her $2.3 million,? the State of Connecticut dramatically grengthened

Act of 1996, amended in 1998, provided additional fundng for training of judges instate andfedea courts
handing domesticvidernce cases 42 U.S.C. 8813991, 14001 ThePersonal Respansibility and Work
Opportunity Recanciliation Ad (PRWORA) of 1996, Pub. L. No. 104-193, 110 Stat. 2105 (codified as
amended in scattered sections of titles 8 & 42 U.S.C.), which created the Temporary Assistance for Needy
Families (TANF) program, 42 U.S.C. 88 601-619, establishes a general 60-month cutoff for the receipt of
benefits, but it allows the state to exempt a family from this limitation for hardship or “if the family
includes an individual who has been battered or subjected to extreme cruelty,” up to alimit of 20% of the
families receiving assistance fr om the state under the program. 42 U.S.C. § 608(a)(7)(C). I n addition, the
state has the option to certify that it has established and is enforcing standards to screen and identify
recipients with a history of domestic violence and to refer them to counseling and supportive services. If it
does s0, it can wavevarious program requirements (including the 20% limit stated above) in cases where
the requirements would makeit harder for recipients to escape domestic violence or would unfairly perelize
indvidualswho havebeen victims of domestic violence or at risk of futurevidence. 42 U.S.C. §

602(2)(7).

% See, e.g., Mich Stat. Am. § 27A.2950, the personal protection order (PPO) statute which was
amended for the firgt time since 1983 in 1994 and has been amended every year since then. Petitioners can,
and regularly do, get PPOs ex-parte, see 8 27A.2950(12). In addition to prohibiting the restrained
individua from enteri ng the petitioner's home, place of employment or place of education, PPOs can order
that the restrained individual refrain from carrying agun. § 2950(1)(8. Violation of a PPO can be
charged as criminal contempt punishableby 93 days in jail 2950(11)(a)(1).

Notealso Oregon’s areation of a spedal hearsay exception for vidims of domestic violence. See
note 20 supra.

# Thurman v. City of Torrington, 595 F.Supp. 1521 (D. Conn. 1984). The Torrington police
faled to do anything to assist M s. Thurman’s many pleasfor help, and in one instance a police of ficer
stood and watched as Charles Thurman kicked his wife inthehead 1d. at 1524-26. See EVE S. BuzawA &
CaRL G. Buzawa, DoMEsTIC VIOLENCE: THE CRIMINAL JusTICE REspoNsE 102-03 (2d ed. 1996), for a
detai led description of the case.

2 The award waslater reduced to $1.9 million.
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its law erforcement response to domestic violence.”® As ageneral matter, a police officer may not
arrest aperson for a misdemeanor without awarrant unless the offense is committed in the
officer’s presence. Connecticut made an exception to this rule for cases in which the police are
responding to acall that violence has been committed between family members® Other
municipalities and some states followed.

Today every date except North Carolina permits warrantless arrests in domestic violence
cases. Twenty states provide discretionary arrest authority to police,® eight instruct police that
an arrestisthe preferred action,® and twenty-one states and the District of Columhiarequire the
police to make an arrest on responding to a domestic violence complaint if the officer has
probable cause to believe that a domestic assault has occurred.® In states that do not require
arest by law, municipd ordinances or police department policies often fill the gap, mandating in

# |n addition to passing the first “ must-arrest” statute, Connecticut mandated pre-trial family
vidence counseling for peoplecharged with violating thefamily violence statute. See Conn. Gen. Stat.
Ann. 8 46b-38c.

% Conn. Gen. Stat. Ann. § 46b-38b(a).

% Ala Code § 15-10-3; Ddl. Code Ann. Tit. 11 § 1904; Ga. Code Ann. § 17-4-20(a); Haw. Rev.
Stat. § 709-906; Idaho Code § 19-603; 725 11l. Cons. Stat. 5/107-2; Ky Rev. Stat. Ann § 431.005(2); Md.
Ann CodeArt. 27 8 594b (D)(1); Mimn. Stat. Ann. 8§629.341; Mo. Rev. Stat. §455.085.1; Neb. Rev. Stat
§ 29-404.02(3); N.H. Rev. Stat. Am. §§ 173-b:9, 594:10(i)(6); N.M. Stat. Am. § 31-1-7; N.C. Gen Stat.
§ 15a-401 (B(2)(B(2), (B(2))(D); Okla. Stat. Tit. 22 § 40.3 (B); 18 Pa. Cons. Stat. Ann. § 2711; Tex.
Crim. Proc. Code Ann § 14.03(a)(4); Vt. Rules Crim. Proc. Rule3; W. Va. Code 888-14; Wyo. Stat. 88
7-20-102(a), 35-21-107 (B)(Iv).

% Ark. CodeAnn. § 16-81-113; Cal. Penal Code §836; Fla. Stat. Ann. § 741.29 (4)(B); Mass
Gen. Laws Ann Ch. 209a 8 6; Mich. Stat. Ann. 8 28.874(1); Mont. Code Am. § 45-6-311 (B); N.D.
Cent. Coce § 14-071-10; Tenn Code Ann 8 36-3-619.

% Alaska Stat. § 18.65.530; Ariz. Rev. Stat. Am. § 13-3601; Colo. Rev. Stat. § 18-1-803.6;
Conn. Gen. Stat. Ann. § 460-38b(a); D.C. Code Ann. § 16-1031; lowa Code Ann. 88 236.12; Kan Stat.
Ann. § 22-2037(b) (1); La. Rev. Stat. Ann. 8 46-2140; Me. Rev. Stat. Ann. Tit 19 § 770 (5); Miss. Code
Ann. 8 99-3-7(3); Nev. Rev. Stat. § 171.137; N.J. Stat. Ann. 8 2¢:25-21; N.Y. Crim. Proc. Law §
140.10(4); OhioRev. Code Ann § 2935.032 (A)(1)(A); Or. Rev. Stat. 8 133.055 (2)(A); R.I. Gen. Laws §
12-29-3; S.C. Code Ann. §16-25-70; S.d. Codified Laws Ann 88 23a-3-2.1 (2), 21; Utah Code Ann. §
77-36-2.2; Va. Code Ann 19.2-813; Wash. Rev. CodeAnn § 10.31.100(2); Wis. Stat. Am. §
947.075(2). Missouri requires arrest at the second complaint in 12 hours. Mo. Rev Stat. § 455.085.1.

States adopted mandatory arrest statutes because of the concern that police were not appropriately
using discretionary autharity. Developments in the Law: Legal Responses to Domestic Violence, 106
HARv. L. Rev.1498, 1537 (1993).
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prescribed circunmstancesthat the reponding officer make an arrest.* Although mandatory arrest
hasiits critics,® the trend toward it has not slowed.*

Most pro-arrest statutes require or encourage the police to arrest the * primary aggressor”
in adomestic dispute®” “Primary aggressor” is generally defined as the most significant, rather
than thefirst, aggressor.® Aggressve arrest policiesin domestic violence cases have resulted in
an increase in arrests of both of men and of women.** While the increase in arrests of menwas
what was expected and intended by advocates — for there is general agreement that most domestic
violenceis committed by men agairst their female partners —increased arrestsof women were not
expected.®

Because arrest followed by short-term incarceration has been found to be the most

% See, e.g., City of Ann Arbor Code § 9:68.

% See Linda G. Mills, Killing Her Softly: Intimate Abuse and the Violence of State Intervention,
113 HARv. L. Rev. 550 (1999) (arguing gererally that state adors and mandatary policies do emotional
violence to batter ed women and a so that mandatory arrest policies are part of the cause of rising levels of
abuse dreded at African-American women); Doma M. Wdch, Mandatory Arrest of Domestic Violence
Abusers: Panacea or Perpetualization of the Problem of Abuse, 43 DEPauL L. Rev. 1133 (1994)
(analyzing research on the efficacy of mandatory arrest laws in reducing recidivism and finding that, for
some segmerts of the population, mandatory arrest leads to increased violence).

% See generally Mills, supra note 35, at 558-560.

% For examples of “primary aggressor” statutes, see N.Y. Crim. Proc. Law §140.10(4); Mich.
Stat. Am. § 28.874(1).

¥ Mo Rev. Stat. § 455.085(3); Alaska Stat. § 18.65.530(b); N.Y. Crim. Proc. Law §
140.10(4)(c); Haw. Rev. Stat. § 709-906.

% John Johrson, 4 New Side to Domestic Violence: Arrests of Women Have Risen Sharply since
the Passage of Tougher Laws, L.A. TIMES, Apr. 27, 1996, at Al.

0 See Carey Goldberg, Spouse Abuse Crackdown, Surprisingly, Nets Many Women, N. Y. TIMES,
Nov. 23, 1999 at A1l; Jhnson, supra note 39, at A1l. Thereisno accepted explanation for this. Some
arguethat women are finally being hdd accourtablefor ther own violence Others argue thet policeare
misinter preting “ primary aggressor” to mean the person who strikes first instead of the per son who strikes
hardest. Still others feel that there may be pdicebacklash over the domestic violence movament. See
Goldoerg, supra; Andrea Lyon, Be Careful What You Wish For: An Examination of Arrest and
Prosecution Patterns in Domestic Violence Cases in Two Cities in Michigan, 5 MicH J. GEN. & LAw 253
(1999).
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effective deterrent against subsequent domestic violence,* pro-arrest policies are sometimes
accompanied (as the mayor of Miami recently learned) by laws effectively requiring over night
lock-up of the suspected offender.*

Police practices have changed in other waysas well. Many jurigdictionsrequirepolice to
advise the conmplainant about the servicesavailad e to her,* and officers often do this even absent
legd compulsion.

Furthermore, many states have required increased record-keeping in domestic violence
cases.™ Such requirementstend to give the officer greater incentive to make an arrest; when
police officers are required to complete a detailed report whether they meke an arrest or not, they
are less likely to leave the scene without arresting someone.* Increased recor d-keeping
requirementsal o can be an evidence-gathering tool. Policeare required to take a staement from
the complainant, and they are taught that these statements may be used to prove the case,

** Developments, supra note 33, a 1536 (describing results of study reported in Lawrence A.
Sherman & Richard A. Berk, The Specific Deterrent Effects of Arrest for Domestic Assault, 49 Am. Soc.
Rev. 261 (1984)).

*2 See Mayor's Case Handled Correctly Domestic Violence a Serious Crime, SOUTH FLA. SUN-
SENTINEL Feb.10, 2001, p. 18A; Mich. Stat. Ann. 28.872(2a) (providing that suspect shal be held until he
can be brought before a magstrate, and far 20 hours if no magistrate is available); N.D. Cent. Code § 14-
071-109(3) (defendants charged with domestic violence are not to be released on persona recognizance or
bond until they have been brought before a magistrate); Novi (Michigan) Codeof Ordinances Sec 22-50(c)
(no interim bond permitted when suspect char ged with domestic violence unless he or she has been held for
20 hours).

* See, e.g., Mich. Stat. Ann § 764.15c; Fla. Stat. Ann. § 741.29 (1); Okla. Stat. Tit. 22 § 40.2.

“ Mogt states require police to complete domestic violence incident repor ts when they respond to a
domestic violence complaint, whether or not an arrest is made. The Michigan reporting statute requires the
policeto include the names of thepersons involved, contact information for thase people, whether there is a
restraining order in effect, thename of the person who called law enforcement, names and contact
information of other witnesses, the relationship between parties, a narr ative of the incident, details of the
assault, a description of injuries and property damage and a description of previous domestic violence
betweentheparties. Mich Stat. Am. 8 28.874(3)(2). Thisreport must beretained by the law
enfarcement agency and a copy sent to theprosecutar withinforty-eght hours. Mich. Stat. Am. §
28.874(3)(3). See also Fla. Stat. Am. § 741.29 (2); Ohio Rev. Code Ann § 2935.032 (D); La. Rev. Stat.
Ann. § 46-2141.

* See Buzawa, Hotd ing, Klein & Byrne, Response to Domestic Violence in a Pro-Court Setting,
(March 1999); Developments, supra note 33, at 1553.
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especialy if the officer can lay the foundation for the excited utt erance exception.*® Thus, since
1993 Horida prosecutors have been training police officers how to prepare a case s that, if
necessary, it can be tried without the victim’s testimony; Duluth, Minnesota has made the police
task easier by creating aformthat “ provides a list of emotiond statesthat officers can check off
to describe the victim’ sdemeanor at the time the statements were made,” including “ crying,”
“hysterical,” and “sobbing”.*” Given such preparation, police officersnaturally seeit astheir role
to supply evidence for victimless prosecution.®

3. Prosecution practices

Prosecutors have responded to their increased domestic violence casdoad with aggressive
new tactics for getting convictions. Special prosecution units to handle domestic violence cases,
some supported by federa grant money, are now common. *

An aggressive proseaution grategy now supported by federal grant money is a “mandatory
prosecution” or “no drop” policy.* These policies vary from place to place. Sometimesthey
encompass a strict refusal to plea bargain in any domestic violence case® At their heart, though,

*® Asmus et al., supra note20, at 152, Angela Cassilles, Nae, No-Drop Policies in the
Prosecution of Domestic Violence Cases: Guarantee to Action or Dangerous Solution, 63 FORDHAM L
Rev 853, 862 n.65 (1994).

47 See Alison Frankd, Domestic Disaster, AMERICAN LAWY ER, June 1996, at 54, 63 (Florida);
Kristin Littel, et al., Assessing Justice System Response to Violence Against Women: A Tool for Law
Enforcement, Prosecution and the Courts to Use in Developing Effective Responses, available at
http//www.vaw.umn.edu/Promisgpplaw.htm (Duluth).

*® Frankd, supra note 47, at 65.

9 Washtenaw County, for example, recaved a grant of appraximately $10 million over five years
unde VAWA and the National Institute of Justice to prosecute domedic violence cases and to cdlect data
about those cases. T his money is funding a specid domesti ¢ violence prosecuti on team with its own
attorneys investigators “pre-trial sevices” officas and police and probation officers. See notes of
interview with Blaine Longsworth, chief prosecutor of the Domestic Violence Unit, February 14, 2001, on
file with authors; Washtenaw County Grant Planning Meeting Minutes, December 17, 1999 at 2, on file
with authors.

% VAWA grants are intended to pronote aggressive prosecution policies including a “no-drop”
prosecution policy. See 42 U.S.C. § 10415 (b)(3) (A)-(B); see also, e.g., Peoplev. Hendrickson, 459
Mich. 229, 232, 586 N.W.2d 906, 907 (1998) (referring to a Michigan County’s “nodrop” policy).

*1 In Washtenaw County, the Prosecutor, Brian Mackie, has a policy of making no plea offer in
any domestic violence case. T his policy includes never authorizing a “ deferred sentence’ to a defendant
who would be eligble for one. A deferred sentence permits a defendant who pleads guilty and successfully
complies with theterms of his senterce to havehis record expunged at theend of his senterce. See Martha
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is a determination that the prosecutor will pursue the case even over the complainant’ s objections.
A prosecutor might adopt such a policy for avariety of reasons —in part because of recogrition
that domestic violence isa matter of public, not merely private sgnificance; because of a
paternalistic redization tha the complainant may face greater danger than she realizes from
recurrent violence; and because of a practicd judgment that, by s ripping the victim of adomestic
violence crime of any authority to control the outcome of the case and investing it wholly with the
prosecutor, the policy will makethe victimsafer, removing at least one issue between the alleged
abuse and her.>? The policies are highly controversia, both because they deprive the complainant
of choice in amatter that may fundamentally affect her®® and because their effectivenessisin
doukt.>*

We take no position here on the nmerits of this debate. But clearly one of the conse-
guences of such policiesisthat prosecutors must sometimes proceed even though the complain-
ant isrecalcitrant. In somecases, she does not want to testify at all. Occasiorelly, prosecutors
have used legal sanctions to compel a reluctant complainart to testify. Thus, in one well-known
case in 1983, an Anchorage, Alaska woman named Maudie Wall filed an abuse complaint against
her husband but later changed her mind about testifying. She was arrested and held in jall

Churchill, Prosecutor In Grips of Ultra-Feminists, DET. NEws, Dec. 10, 1999, at A13, col 1.

%2 See Casey G. Gwinn & Anne O’ Ddl, Stopping the Violence: The Role of the Police Officer and
the Prosecutor, 20 W. St. Univ. L. Rev. 297, 310 (1993).

*% Some argue that mandatory prosecution is a creati ve and ef fective sol uti on to the problems
associated with domestic violence prosecution. See Cheryl Hanra, No Right to Choose: Mandated Victim
Participation in Domestic Violence Prosecutions, 109 HARv. L. Rev. 1849 (1996). But that view is not
unanimously held among advocates. See Mills, supra note 35 (ar guing that mandatory arrest and
prosecution polices abuse women in ways that parallel the abusethey receive fromtheir batterers, by
reinforcing batterer judgements of them and by silencing them further by limiting their options; suggesting
that mandatory policesreflect patriarchal influence on feminist perspective); Christine O’ Connor, Note,
Domestic Violence No-Contact Orders and the Autonomy Rights of Victims, 40 B.C.LAw Rev. 937
(2999) (critiquing mandatary policies for silencingvidims); Donna Wills, Domestic Violence: The Case
for Aggressive Prosecution, 7 UCLA WoMEN’s L.J. 173 (arguing that aggressive prosecuti on but not
mandatory prosecution will be mor e effective in curbi ng domestic viol ence and tresti ng victims
respectfully); Martha Minow, Between Vengeance and Forgiveness.: Feminist Responses to Violent
Injustice, 32 NEw ENG. L. REv. 967, 977 (1998) ("[N]o-drop policies deprive or corstrict the victinis
choices and refuse deferenceto her own assessmert . . . .").

* For a summary of the research conducted so far about the effects of mandatory prosecution
strateg eson reducing domestic violence, see Mills, supra note 35, at 567 n.85. Mills concludes that there
are, at best, mixed findings about the effectiveness of mandatory prosecution strategies in reducing
domestic violence
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overnight to compe her testimony.*

Sometimes when the reluctant complainant does testify she does so inconsistently with the
statements she made in her call to 911 or to the reponding officer. And so the prosecutor offers
those statement s into evidence, asking the fact-finder to credit those statements over the
complainant'sin-court testimony.>

Often, however, prosecutors do not bother with anunwilling or a recanting compla nant.
Instead, they simply go forward without her,>” and instead of her live testimony they usethe
statements carefully taken from her by the 911 operator and the police.®® In some cases, the
prosecutor's decision to pursue a "victimless prosecution” is based on a well-founded belief that
misconduct by the defendant has inhikited the complanant from testifying.* But often the
prosecutor evidently concludesthat it iseasier to go forward with unsworn, untested testimony

% See Hanna, supra note 53, at 1866. In Duluth camplaining witnesses were forced to testify
against thar will as early as1991. See Asmus et al., supra note 20, at 135-36.

% See note 17 supra and accomparying text.

" As of 1995, 30to 40% of jurisdictions wee going forward in damestic violence cases without
complainants. See Mark Harsen, New Strategy in Battering Cases, 81 A.B.A. JOURNAL 14 (Aug. 1995).
In somejuridictions, San Diego among them, prosecutorsweredoing soin a mgjority of ther cases. 7d.
Judging fromreported cases othe literature and conversations with attorneys, jurisdidions in Alaska,
Cdlifornia, Colorado, the Digtrict of Columbia, Florida, Georgia, Kentucky, Maine, Maryland,
Massachusetts, Michigan, Mimesota, Missouri, New Jersey, New Mexico, Ohio, Rhodelsland, Texas,
Utah, Virginia, Washington, West Virginia, Wisconsin, and Wyoming ar e successfully prosecuting
domestic violence cases without the in-court testimony of the complainant. In Washtenaw County,
approximatdy half of thedomestic violence casesare prosecuted without the camplaining witness. See
Notes of February 14, 2001, interview with Blaine Longsworth, chief prosecutor of the domestic violence
unit, onfilewith the authors.

*® The San Diego Police Department’s Domestic Violence Manua instructs officers that “[s]ince
victims are often uncooperative, everything possible is done to develop a solid case that does not depend on
participation by the victim.” Manual on file with authors. The Duluth prosecution plan in domestic
violence cases directs the city attorney’ s office to work with the police to gather satements from victims
and ather witnesses. See Corsilles, supra note 46, at 862 n.65. Thisisaso true in Washtenaw County,
whee pdiceand prosecutors (and judges) aretrained about vidimless prosecution by locd advocates. See
Grant Planning Medting Naes, Dec. 17, 199, at 2, on file withauthors.

% |In such a case, the accused should often be held to have forf eited his confrontation right and
hearsay objection. See Part IV infira. Thereis however, a suspicion that any recanting witness is doing so
becauseshe is afraid of thedefendant. The rushto that conclusion, absent any showing of its applicability
inaparticular case, isunjudtified and sitsuneasily a best alongside the defendant’ sright to be presumed
innocent.
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than to expose a witness to the risks of tegtifying at trid.®
4. Judicial Endorsement
Of course, prosecutors could not introduce prior statements made by complainarts unless
the courtslet themdo so. But in recent yearsthe courts have been very accommodating. We will
discuss later the doctrinal rubric under which they have done so. For now we only note that their
receptivity to the evidence fits in well with the changed environment of domestic violence cases

Judges, like other participants inthe criminal justice sygem, have gained a deeper

% Gad Strack, assistant city attorney in San Diego has said, “The San Diego track record for
winning domestic violence assault cases has been so good, prosecutors now pr efer that the victim not
testify.” See Jane Armstrong, Rita Daly & Caroline Mallan, Hitting Back in San Diego, TORONTO STAR,
March 16, 1996 at C1; Gwinn & O’ Dell, supra note 52, at 304 (indicating that San Diego was already
prosecuting 60% of its cases without victims and had an 88% conviction rate). Prosecutor sin Duluth,
Minnescta were reporting an 87 percent corvictionrate as of 1994. See Sandra G. Boodman, What Can
Be Done?, WASHINGTON PosT, June 28, 1994, at Z11. And prosecutorsin Washington, D.C. report the
samecorvictionrate far casestried with camplainants as far those tried without them. See Debarah
Epstan, Effective Intervention In Domestic Violence Cases: Rethinking the Roles of Prosecutors, Judges,
and the Court System," 11 YALE JOURNAL oF LAW AND FEMINISM 4, 18 (1999).

Condde asillustrations two domestic violence cases tried by Y psilanti Townshipin Washtenaw
County on February 7, 2000. In thefirst, the defendant was charged with domestic violence and his wife
was alegedly the victim. Just befor e giving his opening statement, the prosecutor called out the
defendant’ s wifé s name to seeif she had shown up. She wasthere, but maintained that her husband had
not assaulted her. T he prosecutor decided not to call her to the stand. Instead, he played a 911 tape on
which a woman identifying her saf as the def endant’s mother —who also did not testify &t trial —claimed
that the defendant assaulted hiswife. Next the prosecutor called the sheriff who arrested the defendant. He
testified that when he arrived at thescene, heintaviewed the ddendant’ s mothe, who said that she lied to
911 to get the police to come get her son. The defendant was angry and yelling but, no, he didn’t strike his
wife, the mother told the sheriff. The sheriff next spoke to the defendant’s wife, who confirmed that her
husband had not hit her. On that evidence, the prosecutor asked the court to find the defendant guilty of
domestic vidence. The defendant was acquitted by the court. Tria notes an filewith authors.

In the second case, tried for thedefense by law students unde M cCormack’ s supervision, the 102-
pound defendant allegedly hit her 250-pound husband. Although the complainant was incourt ready to
testify, the proseautor preferred to go forward without calling himto the gand and instead playing the tape
of hiscall to 911. Inthat call, thecomplainant claimed that his wifewas going crazy and that he had
"bruises dl over [his] ass.” T he prosecutor aso presented the arr esting officer, who testified that the
complainant told himthat the defendant had him inthe face Asaresult of defense counsel’s successful
confrontation argument, the prosecutor did cd | the complainant to the ssand. T he complainant admitted
that he called 911 and lied to “mess with” hiswife. The court acquitted the defendant. Tria notes on file
with authors.
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understanding of domestic violence in recent years®* Judges are often trained about domestic
violence issues and expected to be current on domestic violence trends.®> At the sametime, the
increased public consciousness about domestic violence has put judges under considerable
pressure: If ajudge shows leniency to the wrong domestic violence defendart, it can be career
ending® Courtsare increasingly receptive to expert testimony explaining victimabsence or
recantations in domestic violence prosecutions.** It isnot surprising that some judges openly
advocate greater receptivity to complainants hearsay statements to ease the way for victimless
prosecution.®

%1 Florida State' s Attorney Barry Krishner credited the O.J. Simpson case with the change in
judicia consciousness. Franke, supra note 47, at 63-64.

2 |n many states judges have taken an active rde in grant planning teams and othe effarts to
reform damestic violence prosecutions. See Cindy S. Lederman & Neena M. Malik, Family Violence: A
Report on the State of the Research, 73 FLA. B.J. 58 (Dec. 1999) (ar guing that judges should keep current
on family violenceresearch toinform decision-making in domestic violence cases; fird authar, a judge, was
oneof the architeds of Horida' s domestic violence caurts); David M. Gersten, Evidence Trends in
Domestic Violence, 72 FLA. B.J. 65 (July/Aug. 1998) (ajudge explaining thegrowing use of hearsay
exceptions inproving domestic violence cases wheae the victimis urwilling to coopeate). In Washtenaw
County, all of the judges who preside over criminal cases are involved in the community response donestic
violence grant team, which meets regularly to oversee the projects the grant money funds. In addition,
judges attend training sessions put on amually by domestic violenceadvocates As one Washtenaw
County judge, John Coallins, said at arecent meseting about the domestic violence grant, “We are told, and
we bdieve, that evay time a ddendant ges arrestedfor domegic violenceit is, on average, the seventh
time he has assaulted her. Asjudges, we don’t have the luxury of thinking about the s x times that came
before” Grant Planning Meding, February 8, 2000, notes on file with authors.

®¢ Judge Lorin Duckman, who sat in New Y ork City Crimina Court, became atar get of public
outcry when a criminal defendant who he had released on bail after assaulting his girlfriend killed her.
Mayor Rudolph Giuliani and Governor Geor ge Pataki called for his removal, and Pataki filed a complaint
withthe Commission on Judidal Corduct. See John Sullivan, Report Says Judge in Domestic Violence
Cases Abused Power, N.Y. TIMES, Sept. 9, 1997, at B1, col 2. Similarly, Maryland Governor Parris N.
Glendening and some state legidators ur ged the state Commission on Judicial Disabilitiesto “take
appropriate action” against Batimore County Judge Thomas J. Bollinger, Sr., after he agreed to erase the
corvictionof a man who had beaten his wife. See David Montgomery, Judge Erases Conviction, Draws
Outcry; Man’s Record Cleared of Domestic Violence, WASHINGTON PosT, Feb. 8, 1997, at C1.

% See Audrey Ragers Prosecutorial Use of Expert Testimony in Domestic Violence Cases: from
Recantation to Refusal to Testify, 8 CoLum J. GENDER & L. 67 (1998); Adam Nossiter, When Battered
Women Recant: New Witness for the Prosecution, N.Y. TIMES, June 9, 1996 at § 4, p.4, cd.1.

% See Gersten, supra note 62 (1998) (explaining the growing use of hearsay exceptionsin proving
domestic violence cases where the victim is unwilling to cooperate); Renee Esfandiary & Krista Newkirk,
Interview with The Honorable John E. Klock of the Alexandria Circuit Court Defending Mandatory
Arrest, 3Wm. & MARY J. WoOMEN & L. 241 (1997) (supporting Virginia svidimless prosecution policy).
Michigan’s Domestic Violence Benchbook directs judges to consider all of the evidentiary possibilitiesin
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B. The Participants’ Awareness

Increased law- enforcement responses to domestic violence have been accompanied by
greater awareness on the part of those who are involved inthe violence — whether as victim or as
perpetrator — about those responses and about domestic violence itself. Part of that awareness,
we believe, is an understanding that statements made in 911 cdls or infollow-up interviews are

victimless prosecutions, because “some crimina trials on charges involving allegations of domestic
violencemay be similar to murder trials in that the victim will not appear as a witness.” MaRy M. Lovik,
DomeEsTic VioLeENCE BENcHBOOK (Mich. Judicia Inst. 1998), p. 5-1 (part of asection titled Evidentiary
Issues Where the Complaining Witness Cannot Participate Effectively at Trial).

For arathe extreme exampleof judcial receptivity to a complainant’s hearsay statement, see State
v. O’ Connor, 1998 Minn. App. LEXIS 1268. T he complainant “ did not appear at trial,” and the
prosecutor attempted to introduce her statements through the respondi ng police officer by claiming they
condtituted a business record. D efense counsel objected, and the court suggested that the prosecutor try the
excited utt erance excepti on. When the prosecutor hesitated because the statement was taken “sometime
after the incident took place” thecourt responded that what was i mportant was whether the victimwas
“upset and crying.” The prosecutor still hesitated, telling the court that the statement was taken “ about
some 20 minutes later.” Perhaps frustrated by the lack of prosecutorial assigtance, the court then took over
the examination of the officer and led him through the excited utterance foundation:

THE COURT: Did the person say anything as to how she got injur ed when she was upset and
crying when yau saw her?

THE WITNESS: Yes.

THE COURT: What did she say?

THE WITNESS: She said she was assaulted by her husband.

THE COURT: Shewas upset and crying at that time?

THE WITNESS: Yes.

[DEFENSE COUNSEL]: Obection, Your Horor, that is not in thereport.

THE COURT: Wdll, that is not —you can cross examine on that, but tell me —you have testified
that whenyou wereat the scene she wasupset and aying, he left eye was puffy to the tample area?

THE WITNESS: Yes.

THE COURT: Did you tak to her then?

THE WITNESS: | talked to her shartly before | took the statement.

[DEFENSE COUNSEL]: Then, your honor—

THE COURT: Well, when shewas upset and crying, at that point dd shesay somehingto you?

THE WITNESS: Yes, she said she was hit by her husband.

THE COURT: Describeher demeanor at the time shesaid that?

THE WITNESS: She was upset and crying.

The appellate court held that the trial court “ exceeded its prerogative to interr ogate witnesses by suggesting
an exception to the hear say rule that the prosecutor had not only failed to consder but deemed
inapplicable,” but it upheld O’ Conna’ s conviction on the ground that  the eror was harmless.
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likely to lead to arres and prosecution and to be used against the alleged abuser.

Domestic violence cases are grist for the daily mill of the popular media. Loca mediagive
close attention to local cases,®® and dramati zations of cases real or fictional, are preserted on
national television and inthe movies®” The O.J. Simpson criminal case, probably the most
obseavedtrid of the twentieth century, focused public attentionfor an extended period on
domestic violence and responsestoit. Millions of Americans heard atape recording of a911 call
by Nicole Brown Simpson being introduced into evidence against Simpson.

Recognizing that domestic violence is terribly under-reported, governments and social
service agencies have made concerted efforts to foster awareness of the problem and of the
responsesto it. Indeed, President Clinton issued a proclamation in October 1996 designating that
month as National Domestic Violence Awareness Month.%® Frequent advertisementsin a wide
variety of media remind usthat domestic violenceisa crime and encourage victimsto report it.*
In the stalls at awomen’s room at a movie house in Ann Arbor, for example, one finds posters,
pamphlets and small cardsannound ng the dfferent phone lines, including 911, victins of
domestic violence can cdl to get aresponse. Thisinformation is repeated on the big screen
before the show starts, between movie trivia and ads for local businesses.”” The same messages
are presented on the sides of local buses and on postersin all courthouses and county buildings
and in some commercia and other buildings.

Because the principal aim of these efforts is to encourage victims of domestic violenceto
report it, amajor theme is that reporting will not be futile. Y our complaint will be taken
serioudly, victims are reminded; protective and punitive action to assist you will follow. Thus,

% The San Diego domestic violence prosecution and police units “launched an on-going media
campaign to change the way everyone in San Diego thinks about domestic violence cases” to accompany
changesin pdiceand prosecution strategy. Gwim & O’ Dell, supra note 52, at 303-04. In 1999, the
Boston Globe and Detroit Free Press ran 244 and 105 articles, respectively, using the term “domestic
violence” Searches conducted at htt p// www.newdibrary.conv. (Globe) and http//www.fr eep.com/
newdibrary/ (Free Press). These searches, of course, do not include articles that covered incidents of
actud or alleged domesti ¢ violence but did not use the term.

" E.g., SLEEPING WITH THE ENEMY; THE BURNING BED.
% Presidential Proclamation No. 6927, 61 Fed. Reg. 52677 (Oct. 3, 1996).

% The national “There€'s No Excuse for Domesti ¢ Violence” public education campaign, launched
in 1994, and run by the Family Violence Prevention Fund, won nearly $100 million in meda support in its
first five years. T he campaign’s public service announcements aired on all the major networks and print
versons ran inmarny mgor newspapers ard other oulets. See http://mwww.fvpf.org/publiced/.

© Obsavationsmade at the Quality 16 Theater, Jackson Road, Am Arbor, and State Theater,
State Stred, Arm Arbor.
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five pages of a pamphlet distributed statewide by the Michigan Women’'s Commission describe
the dangers and risks of domestic violence and the responsesthe law can and will make when it
occurs. Victimsof domestic violence are encouraged to call the police because the police can
help in a number of ways— including using the report they are required to complete to provethe
casin cout.”

Mandatory law enforcement strategies — mandatory arrest and lock-up lawsand “no drop”
prosecution policies — also are a significant part of the picture. They seem to play well in the local
media’ Law enforcement officids have aclear incentive —to allow these strategiesto have their
intended deterrent effect — to make sure that both potential victimsand potential abusers know
about them.” There has been a substantial increase in calls to 911 reporting domestic violence
snce mandatory law enforcement strat egiestook hold acrossthe country.™ People know now
that if they call 911 and report domegtic violence there will probably bean arres and prosecution.

™ Domestic Violence is a Crime, pamphlet issued by Michigan Women’s Commission, p. 5, on
filewith authors.

2 Churchill, supra note 51

" The “Thereé s No Excuse’ campaign directed public service annauncements (PSAS) at victims,
assailants and friends and neighbors of both. Oneaimed at friends of abusers depicts a woman whose face
has been beaten, and thenin large prirt the legend: “IT'SHARD TO CONFRONT A FRIEND WHO
ABUSESHIS WIFE. BUT NOT NEARLY ASHARD ASBEING HISWIFE.” Underneath, the text of
the advertisement reads:

So you know your friend is an abuser. Do you ignoreit or bring it up? Ignoring it is easy.
Bringng it up isawkward. You coud lcse afriend. Bu maybebringng it up isthe only way to
red ly beafriend. Teling him you know, telling himit'swrong, telling him it's a punishabl e crime,
couldbe dang hm a big favar. Maybe he needs someme totalk to. Maybe he needs samemne to
say, "No, it'snot OK." But more inportant than his fedings, his wife'swell-bang, her very life
may be inher hands. Wecan giveyou some infarmation that may help. Call us at 1-800-END
ABUSE.

See http//www.fvpf.or g/publiced/ postert humbs.html for alook at this particular PSA and others used in the
campaign.

™ See Marion Wanless, Note, Mandatory Arrest: A Step Toward Eradicating Domestic Violence,
But is it Enough? 1996 U. ILL. L. Rev. 533, 550. Thereis evidence that not every segment of the
population avails itsdf of the serviceequally. InoneNew Y ork study, African-American participants
expressed theview that reporting battere's to the pdicewas a breach of loyalty. See INSTITUTE ON
VIOLENCE, INC., VIOLENCE IN THE LIvESOF AFRICAN-AMERICAN WOMEN: A Focus GRouP StupY at 18-
19 (Beth E. Ritchie ed., 1996). Mistrust of 911 services by African-Americans has been reflected in
popular culture, see 911 is a Joke, Track 3 in PusLic ENEMY, FEAR OF A BLACK PLANET (1994). Studies
findng that mandatary arres policies lead to greater vidence against African-American wormen, see note
35 supra, may suggest that the mistrust is well-founded.
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Indeed, “under mandatory arrest laws, a batered womarni s call to the policeistantamourt to a
request for arrest.””

This awarenessisreinforced by the fact that many of those who are involved in incidents
of domestic violence have beeninvolved before,”® and even if they have not it is likely that they
know someone who has been.”” Whether ther prior experience was as suspect or as complainart,
potential callers are not naive about the system. They are almost sure to know that when a police
officer responds to a domestic violence complaint the officer will likely feel compelled to leave the
scene with someone in custody.

Furthermore, repeat players are likdy to understand another phenomenon: The person
first to call and complainis most likely to get to stay home, while the other personisthe one
charged and takenin custody. We know of no forma research esadlishing this propostion, but it
has held true in every case handled by McCormack and other lawyers who have shared their
experiences with us It also hdpsexplain a phenomenon noted above, that increasing numbers of
women have been arrested for domestic violence.” To some extent, this phenomenon probably
reflects an under lying redity, that men are sometimes the victims of domegtic violence and until
recently had failed to report it. But we bdievethat, to a greater extent, it reflects merely araceto
the phone by abusers who have been through the system and who know that they will bein a

® Developments, supra note 33, at 1538.

* Approximately onein five victims of domestic abuse report three or more similar assaults within
that six-month periad. See BUREAU OF JUSTICE STATISTICS, U.S. DEP'T OF JUSTICE, DOMESTIC VIOLENCE:
VIOLENCE BETWEEN INTIMATES 2 (1994). Reddivismrates arehigh regardless of police pradices. See
Hirschel & Hutchinson, Realities & Implications of the Charlotte Spousal Abuse Experiment, in EVE S.
Buzawa & CARL G. BuzAawa, EDS., Do ARRESTS AND RESTRAINING ORDERS WORK ? 73 (1996).

" Though domestic violence occurs frequently in al aspects of the population, it is particularly
commonin same sub-populations. See JAMES PTACEK, BATTERED WOMEN IN THE COURTROOM: THE
PoweR oF JubiciaL ReEsponsEs 23 - 26 (Northeastern U. Press 1999) (discussing the cor relation between
povety andvidence); Domna Coker, Piercing Webs of Power: Identity, Resistance, and Hope in Latcrit
Theory And Praxis: Shifting Power for Battered Women: Law, Material Resources, and Poor Women of
Color, 33 U.C.DavisL. Rev. 1009, 1036 (2000) (discussing studies that have shown over-representation
of domestic videnceto be correlated with race and socio-economic status).

"8 See notes 39-40 supra and accomparying text.
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much better postion if they arethefirst to cal;™ batterers, skilled at controlling their victins,®
are likely to manipulate as well the law enforcement and evidence gathering system to which 911
is the threshold.

In more than one case handled by McCormack’s office, the complainant reported having
won araceto dial 911 and be the first to report the incident that led to the defendart’s arrest. In
one case, the fight for the phone became the primary issue in the case. Having been through the
mandatory prosecution system aready himsaf as a defendant, the husband understood the
problems he would face when he got into an argument with his wife that got physical and she
went for the phone. As she reached for it, heripped it out of the wall. Once he had successfully
insulated himself from her dlegations, he went outsde with his cell phone and placed his own call
to 911, dlaiming that she had assaulted him.®* As he expeated, his allegation was treated
serioudy; his wife was charged with assault, though the prosecutor eventually dismissed the
charges.®

In another series of local cases, a divorced couple has had three domestic violence charges
between them; the wife has been charged twice, the husband once. Each time one is arrested
thereisaclam that there was araceto the phone with competing alegations. And each time, the
prosecutor uses the winner's phone call to prove yet another conviction.® There was arunning
threat between the parties to call and falsely report more domestic violence.

Similar cases have arisenin California. Some men injure themselves superficially and then
call the police and have their partners arrested. One Sacramento man scratched a scab on his ear

9 Even O.J. Simpson seems to have learned the advantage of getting to the phone first. Simpson
and his new girlfriend appar ently have had visits from the police on more than one occasion, and on one of
thoseit was Simpsonwho called 911 toreport the domedic incident. Although heultimately refused to
press charges, the police report of theinddent has Simpson listed as the victim. See Anre Pressley, O.J.
Simpson, From One Hot Spot to Another,; He'’s Traded California for Florida, But Can’t Dodge Scandal,
WasHINGTON Post (Aug. 31, 2000), at C1.

8 See generally DONALD G. DUTTON WITH SUSAN K. GOLANT, THE BATTERER: A
PsycHoLoaicaL ProrILE (1995); NEIL JAcoBSON & JoHN GOTTMAN, WHEN MEN BATTER WOMEN: NEW
INSIGHTS INTO ENDING ABUSIVE RELATIONSHIPS (1998); JAMES PTACEK, supra note 77, at 74-91.

8 According to his neighbor, after calling 911 from his cell phone he laughed and said, “ Got you
now bitch.” Case notes onfilewith authors.

8 The prosecutor did so after learning how manipulative the “ victim” was. He had two convictions
for child abuse, and a history of abusing and controlling his wife and ex-wife But the prosecutor could
haveproved the case against thewife withhis911 call and follow-up statements to the police andthejury
might neve have known any of his histary. Case notes on file withauthors.

8 Case notes on file with authors.
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to make it bleed and then called the police and had his wifearrested.® A Los Angeles man born
with a pronounced bump on his head had his wife arrested three times before the police realized
that he was manipulating the mandatory systemto his advantage.®®

These attempts at manipulation do not always succeed to the point of securing atria and
conviction of the other person.® In any event our prindpal point is not that 911 callers are
manipulative — we do not believe that most are — but that they know what they are doing. They
know that by making the call they are practically ensuring that the other person will be arrested,
and that a criminal prosecution will probably follow. And we believe that in most cases they aso
understand that the prosecutor may attempt to usethe gatementsthey make to the 911 operator
or to the police officer who follows upon the call. In short, many 911 callers realize they are
creaing evidence for the prosecution asthey call.®” If we are wrong about thislast point, we will

8 Another northern California man hit himself in the head with a brick and then reported to pdice
that hiswife assaulted him. As neighbors saw the police arresting the wife, they spoke up and the
additional facts came out. A Californa administrator of counsding groups far malebatteres reparts that
some abuse's fredy admit using thesystem to get revenge  Johnson, supra note 0.

% Johrson, supra note39. Similar incidents have occurred in Washtenaw County. According to
Blaine L ongsworth, chief prosecutor of the Domestic Violence Unit, “Usudly it isaperson who has been
through the system previously and understands the decision making process that the pdiceutilize These
folksredize that if they can show the copsa visbleinjury, they can tell the police the vi ctim attacked
first.” Inteaview, Feb. 14, 2001, notes on file with authors.

8 Sometimes, pdice and prosecutorsget to the bottom of a falserepart to 911, or to pdice, before
acomplaint isbrought. See ChrisTisch, Man Arrested in Phony Complaint, ST. PETERSBURG TIMES,
Dec. 29, 2000 at 3 (a man who wanted his girlfriend’ s 79-year-old mother out of his house caled 911 and
reported that she had attacked him with a knife); Kdle v. State 208 Ga. App. 589, 431 S.E.2d 411 (Ga.
App. 1993) (the def endant falsely reported the man with whom she had been living for robbery). In yet
another case handled by law students supervised by McCormack, the wife was the first to dial 911, but the
husband grabbed the phone and hung it up before she could make her report. The 911 operator called back
amoment later, and the husband answered the phone and reported that hi s wife had scratched and kicked
him. When the responding officer arrived, the "victim" told the same story he had told 911, and the offi cer
—who had been called out to thisfamily'shome onmorethan ane prior occasion —arrested thedefendant.
But when interviewed by the student attorney representing his wife, the husband admitted that he had been
drunk, had pushed his wife into awall, and had grabbed the phore when she tried to make a911 report.
Only then did the prosecut or, who had been prepared to try the wife without the husband' s live testimony,
arrange for the wife to take a police-administer ed lie detector test.  She passed it, and the pr osecutor
dismissed thecharge agginst her. Case notes, on file with authors.

8 The same problem can occur with reports dredly to police In anothe case handled by law
students supervised by M cCormack, the complainant, after an argument with his girlfriend in his truck,
instead of going to a phoneto call 911 he drove directly to the police station and reported that his girlfriend
had scratched him, punched him and threatened him with a screwdriver. The prosecutor issued a complaint
based on his allegation, without ever interviewing the girlfriend. Had an officer done so, he or she would
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not be for long, assuming presert trends continue. As more courts admit statements made by 911
calers, a message created by the Simpson case will be more and more deeply ingrained in the
congciousness of the public, and especidly of thosewho are involved in domestic violence: 1f you
call 911, your statementswil| make their way to court, whether you do or not.

C. Summary

We are eager to avoid misunderstanding. Domestic violence, as we have said, is ablight
on society, and we applaud the increased efforts to combat it, and to encourage victims to report
it. Wetake no position on the complex question of the merits of mandatory law enfor cement
strategies. Our basic point is simply this. The web of developments that we have discussed —
increased public concern and political attention to the problem, aggressive strategies by police and
prosecutors, areceptive attitude by courts, and understanding by participants — meansthat
statements made in calls to 911 or in follow-up interviews with police are likely to result in arrest
and prosecution and to be deemed admissible at trial, and that calers are aware of this. So long
as courts remain receptive to this evidence, calerswill effectively be ableto did in ther
testimony, without having to appear at trial, take an oath, or subject themselves to cross-
examination.

III. The Doctrinal Framework

In this Part, we discuss the development and status of the doctrinal framework in which
courts consider the admissbility of gatemerts madein 911 calls and follow-up conversations
Though doctrinal analysis cannot provide complete answers, we believe it can shed significant
light ontwo questions: Why, until recently, have courtsnot been receptive to prosecutors’ use of
these statements? And why have courts recently become receptive to such use?

Section A of this Part discusses the history behind the confrontation right. 1t shows that
this right developed before and apart from the rule against hearsay. Theconfrontation right, like
the oath, isone of the fundamentd conditions governing the giving of tesimony. If apersonis
going to testify against an accused, she should offer thetestimony under oath, inthe presence of
the accused and subject to cross-examination.

In Section B, we turn to hearsay law, with a focus onthe “spontaneous exclamation” or
“excited utterance” exception, which principally underlies the admisson of Satements madein
911 calls and follow-up conversations. We will show that this exception emerged out of the
traditional res gestae doctrine, which originaly was sengtive to the testimonia nature of narrative
statements desaribing an event that would predicably lead to litigation. Thus, nineteenth-century

have seen the extensive bruising the girlfriend suf fered as a result of the “argument.” She had no prior
experience with the criminal justice system up to that moment and was afraid to report he boyfriend s
escalating abuse. He, on the other hand, had a great deal of experience with the system, which may explain
why he made a pant toreport her first.
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courts resisted the admission of statemerts that were narrative in neture or that had been made
after the close of the eventsthey described. Under the influence of John Henry Wigmorein the
firg haf of the twentieth century and of the Federal Rules of Evidence in the second hdlf,
American courts eventually abandoned these restraints. The exception iswell established, no
longer limited to stat ements offered for what might be considered a non-hearsay purpose, and no
longer corfined to genu nely spontaneous exclamations, made without any opportunity for
reflection. Instead, it has been stretched to reach many satements that, while purportedly made
while the ded arant was still affected by a stressful event, were made with ample opportunity for
reflection and with the anticipationthat the statement would be used ininvegigaing or
prosecuting crime. Furthermore, while the issue may have been in doubt before, a pronouncement
by Wigmore and its adoption by the Federal Rules established for most American courts that the
exception is applicable even if the declarant is available to be a witness.

Evenif hearsay law does not prevent the admission of a statemert, the Confrontation
Clausemight. But the Supreme Court hasnever articulated well the boundsof the confrontation
right, and Section C of thisPart showsthat over the last two decadesthe Court has tended to
merge the confrontation right and hearsay law. Asaresult, if a statement fits within the hearsay
exception for excited utterances the Confrontation Clause will not , under current law, pose an
obstacle to its admission.

The result of these developments has been that what is now referred to as the “ excited
utterance’ exception has been used to allow prosecutorid use of Satementsthat are testimonid in
natur e but were not made under the conditions required for testimony — and curr ent
Confrontation Clause jurisprudence offers no resistance to the practice.

A. Historical Development of the Confrontation Right®

Most adjudicative systemsrely on the testimony of witnesses for fact-finding, rather than
onirrational methods like the ordeal or trid by battle. I1f asysemistorey on tetimony, thenit
must deter mine the conditions under which acceptable testimony must be given. Since ancient
times, most western systems have required that testimony be given under oath, or some similar
affirmation.®® The oath not only provides solemnity and areminder of the witness s olligation to
tell the truth, but it assures that if the witness tedtifies fasely she exposes hersef to considerable
risk. In older days, many witnesses believed that if they swore falsely they risked eternal
damnation. Today, probably few witnesses have that fear — but false testimony still exposes the
witness to prosecution for perjury or cognate crimes.

% This secti on draws on a portion of the amicus brief submitted by the American Civil Liberties
Union in Lilly v. Virdgnia, 527 U.S. 116 (1999). Friedman and Prof. Margaret Bager werethe prind pal
authors of the bridf.

8 See Helen Silving, The Oath: I, 68 YALEL.J. 1329 (1959).
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Another fundamental condition for testimony isthat it be givenin front of the adverse
party. The right of an accused to confront the witnesses against himhas received its fullest
devel opment withinthe Anglo-American tradition, but it has also been a critical feature of other
judicid systems. T he ancient Hebrew s required accusing witnesses to give their testimony in front
of the accused.®® And so did the Romans. The Book of Acts quotes the Roman Governor Festus
as saying: "It is not the mamner of the Romansto deliver any man up to die before the accused has
met his accusers face to face, and has been given a chance to defend himself against the
charges."*

When medieval Continental systemsbegan to rely on the testimony of witnesses, they
alowed the parties to examine the witnesses, but on written questions.”” These systemstook the
testimony behind closed doors, for fear that witnesses would be coached or intimidated. By
contrast, the open and confrontational way in which testimony was taken — an “altercation”
between accuser and accused, in a celebrated 16™ century description by Sr Thomas Smith® —
was the most criticd characterigic of the common law trial. Beginning in thefifteenth century,
and continuing for centuries afterwar ds, numer ous English judges and commentator s praised the
open and confrontational nature of the English trial in contrast to its Cortirentd counterpart.®
For example, Sir Matthew Hale lauded the "open Course of Evidence to the Jury in the Presence
of the Judges, Jury, Partiesand Council" in English procedure. Among other advantages, this
procedure alowed "Opportunity for all Persons concern'd” to question the witness and
"Opportunity of confronting the adverse Witnesses."* In a passage closely following Hale,
Blackstone articulated many of the same advantages — including “the confronting of adverse
witnesses' — of "the English[] way of giving testimony, ore terus."® Thus, by 1696, in the

* Deut. 19:15-18.

% Acts 25:16, quoted in Coy v. lowa, 487 U.S. 1012, 1015-16 (1988); Greane v. McElroy, 360
U.S. 474, 497 (1959). The New EncLIsH BiBLE (2d ed. 1970) trandates the key passage as "before heis
confronted with his accusers."

92 R. C.vAN CAENEGEM, HisTorY oF EUROPEAN CiviL PROCEDURE, in 16INT'L. ENcYC. OF
Cowmp. L., ch.2 (Civil Procedure), at 19, 58-59, 62 (c. 1972).

% DE RepuBLICA ANGLORUM 74 (Mary Dewar ed. 1982).

% Around 1470, even before the roles of witnesses and juries wer e clearly distinguished, Sir John
Fortescue praised the openness of the English system in contrast to that of the civil law. "In Praise of the
Laws of England,” in ON THE LAws AND Gov ERN ANCE OF ENGLAND 38-39 (Shelley Lockwood ed. 1997).

% THE HisToRY oF THE COMMON LAW OF ENGLAND 163-64 (written between 1660 and 1676;
Charles M. Gray ed. 1971).

% 3 W. Blackstone, ComMENTARIES at *373. BLAack'sLaw DicTiONARY definesore tenus as
meaning “by way of mouth,” or “orally.” Haleand Blackstone spoke o "confronting” one witness against
another. Simlarly, in1730, Sdlon Emlyn, in the Prefaceto his monumentd cdlection, STATE TRIALS, at
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celebrated case of R. v. Paine, it was clearly established that, even if awitness had died, his

stat ement made to a justice of the peace could not be admitted against a misdemeanor defendant
because the defendant was not present when the examinationwas taken and so "coud not
cross-examine" the deponert.®’

To be sure, the norm of confrontation was not always respected.® Thus, a st of courts
in England, including the equity courts, followed the Cortinentd sysem rather than the common
law, relying largely on testimony taken out of court and out of the presence of the parties.*

These courts appeared to be arms of an unlimited royd power, and so many of them, notably the
court of Star Chamber, did not survive the upheavals of the seventeenth century.'® And
sometimes even in the common law courts, especidly in politically charged cases, the Crown,
eage to usethe ariminal law asa meansof cortrolling itsadversaries, used tegimony taken out of
the presence of the accused. Thus it isin the treason cases of Tudor and Stuart England that we
find the battle for the confrontation right most clearly fought.

iii-iv, emphasized the "Ex cellency" of English criminal procedure. "In other Countries,”" he wrote, "the
Witnesses are examin'd in private, and in the Prisoner's Absence; with us, they are produced face to face,
and deliver their Evidence in open Court, the Prisoner himsdlf being present, and at liberty to cross-examine
them. . .." Also, in the Caseof theUnion of the Realms, Moore (K.B.) 790, 798, 72 E.R. 908, 913
(1604), Lord Chid Justice Popham, arguing for the superiority of English over Scats law, contended that
"the Testimonies, being viva voce before the Judges in open face of the world" was "much to be preferred”
ove "written depositions in a carner."”

91 Salk. 281, 91 E.R. 246, 1 Ld. Raym 729, 91 E.R. 1387, 5 Mod. 161, 87 E.R. 584, Hdt 294,
90 E.R. 1062, Comb. 358, 90 E.R. 527.

% For example, Paine itsdlf distinguished felony cases. Since the mid-sixteenth century, justices of
the peace had been required to examine felony witnesses, and these examinations were admissible at trial if
thewitness was then unavail able and the examination was taken under oath. JoHN H. LANGBEIN,
PROSECUTING CRIME IN THE RENAISSANCE 27-29 (1974). This anomalausly lenert treatment — whichwas
probably one of the abuses at which the Confrontation Clause was aimed — was controversial by the early
seventeenth century, see R. v. Westheer, 1 Leach 12, 13. 168 E.R. 108, 109 (1739), and it was diminated
by statute in the nineteenth century. Stats, 11 & 12 Vict. ch.42 § 17 (1848).

9 See, e.g., WiLLIAM HUDSON, A TREATISE OF THE COURT OF STAR CHAMBER 204 (Francis
Hargrave ed. 1792; repr. 1986). The equity courts did, however, carefully preserve the ability of the
parties to examine adverse witnesses, albeit on written questiors. See, e.g., Rushworth v. Countess de
Pemlroke& Currier, Hardres 472, 145E.R. 553 (1668). For this reason, the law courtswerewilling to
accept depositions as a substitute for trial testimony when the witness was unavailable to testify at tria and
the party against wham the deposdtionwas offeed, or a privy, had theopportunity to examinethe witness
at thedeposition. See, e.g., Howard v. Tremaine, 4 Mad. 146, 87 E.R. 314, 1 Salk 278, 91 ER. 243, 1
Shower K.B. 363, 89 E.R. 641, Cartheew 265, 90 E.R. 757 (K.B. 1692-93).

1% THe STUART ConsTITuTION 106 (J.P. Kenyoned., 2d ed. 1986).
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As early as 1521, treason defendants, often using the term "face to face," demanded that
the witnesses be brought before them.’™ Sometimesthese demandswere heeded,'* sometimes
not — but what is most notable is that they found recurrent support in acts of Parliament, which
repeatedy required tha accusing witnesses be brought "faceto face" with the defendant.!®® By
the middle of the seventeenth century, the battle was won, and courts routinely required that
treason witnesses must testify before the accused, subject to questioning by him.*

Well into that century, prosecutorial authoritiesoften tried to use confessions of alleged
accomplices of the accused that were not made according to the usual norms of testimony, under
oath and before theaccused. The case of Sir Walter Rd eigh is themog notorious, but far from
the only one The theory was that self-accusaion was"as strong as if upon oath."'®> But the
judges soon redized the iniquity of dlowing an exception to the usud norms of tesimony smply

11 E.g., Seymaur's Case, 1 How.St.Tr. 483, 492 (1549); Duke of Somersd's Trial, 1 How.St.Tr.
515, 520 (1551).

102 According to EDwARD HALL, THE UNION OF THE Two NOBLE AND ILLUSTRE FAMELIES OF
LANCASTRE & YORKE (1548), published under the titte HALL's CHRoN IcLE (1809), p.623, the witnesses
against the Dukeof Buckingham in 1521 were produced at his request. Hall's account of Buckingham's
trial appears to be the ultimate source for theone doffered by Shakespeare and Fletcher inKing Henry V111,
1.

John Spelman, a judge of the King's Bench, was careful to note in his report of atreason trial of
1531 that the accuser confronted thedeferdant "face to face™ R. v. Rice ap Griffith, in1 JH. BAKER, ed.,
THE REPORTS OF SIR JOHN SPELM AN, 93 PUBLICATIONS OF THE SELDEN SOCIETY (1976).

19 Sats. 5& 6 Edw.6, ch.11, § 9(1552), and 1 & 2 Phil.& M., ch.10, § 11 (1554), required
witnesses to be"brought forth in person” beforethe accusad. Stats. 1 Eliz.1, ch1l, § 21 (1558), 1 Eliz.1.
ch.5, 810 (1558). 13Eliz.1, ch.1, 8 9 (1571), and 13 Car.2, ch.1, § 5 (1661), dl used the "face to face"
formulation.

104 For example, in the celebrated case of John Lilburne in 1649, there was no doubt that the
witnesses would testify livein front of Lilburne: "hear what the witnesses say first," said the presiding
judge in postponing one of Lilburne's arguments. 4 How.St. Tr. 1270, 1329. When the withesses did
testify, Lilburne wasallowed to pose questions to them, throughthe court. 7d. at 1333, 1334, 1335, 1340.
In John Mordant's Case, just nine years later, there does not seem to have been any doubt that he could
question the witnesses directly, which he did, 5 How.St. Tr. 907, 919-21. Indeed, at one point the presiding
judge sdicitously inquired whether Mordant wishedto ask a witness any questiors, id. at 922, a practice
that soon becameroutine. E.g., Colledge's Case, 8 How.St.Tr. 549, 599, 603, 606 (1681).

195 Earl of Somersa's Case 2 How.St.Tr. 966, 986 (1616)(Coke, C.J.). The theary was
remarkably similar tothe oneadopted by theVirgnia Supreme Court in Lilly v. Commonwealth, 255 Va.
558, 499 S.E.2d 522 (1998), rev'd, 527 U.S. 116 (1999).
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because the accomplice accused himself as well as another.!® In 1662, the judges of the King's
Bench ruled unanimously and definitively in Tong’s Case that, though a pretrial confession was
"evidence againg the Party himself who made the Confession” and, if adequately proved could
indeed support conviction of that person without witnesses to the treason itself, the confession
"cannot be used as evidence against any otherswhom on his Examination he confessed to be in
the Treason"'*" Thus, the judges stated in dear terms afundamentd principle'® that, aswe shall
see, the Supreme Court’ s modern Confrontation Clause juri orudence hasoccludedto a
substantial degree.

The confrontation right naturally found its way to America'® Thus, a Massachusetts
statute of 1647 provided that "in all capital cases all witnesses shall be present wheresoever they
dwell."*°  But the Americans did not simply draw on Englishlaw. American criminal procedure
developed in a diginctive way. Theright to counsel infdony trids developed far more quickly in
America than in England, and with it rose an adversarial irit that made the opportunity for
confrontation of adver se witnesses especially crucid.™ In addition, the right became especially

1% 1n 1631, the judges concluded that, at the trial of a peer befor e the House of Lords, "certain
Examinations [dearly confessions fram the context] having been taken by thelords without an oath . . .
could nat be used until they were repeated upon oath.” Lord Audley's Case, 3 How.St.Tr. 401, 402 (1631).

197 Case of Thomas Tongand Cthers Kelyng 17, 18, 84E.R. 1061, 1062 (1662). See Lilly v.
Virginig, 527 U.S. 116, 141 (1999) (Breyer, J., concurring) (citing Tong for the principle that an “ out-of-
court confession may be used against the confessar, but not against his co-conspirators’).

198 For i mportant early endor sements of this principle, see GEOFREY GILBERT, THE LAW OF
Evipence 99 (Garland Publ’ g 1979) (1754). See also 2 WiLLIAM HAWKINS. A TREATISE OF THE PLEAS
oF THE CROWN 429 (1721). Gilbert’s treatise published posthumously, was apparently written before
1710. Michad Macrair, Sir Jeffrey Gilbert and His Treatises, 15 J. LEG. HisT. 252, 266-67 n.107
(1994).

199 This importation was no doubt aided, especially towards the end of the seventeenth century, by
the arrival of substantial numbers of lawye's who had been trained at the Inns of Court "and brought with
them applied, and erforced theprocedural modifications enacted in England after the Revolution of 1688."
FrancisH. HELLER, THE SIXTH AMENDMENT 20 (1969). See also BERNARD BAILYN, THE IDEOLOGICAL
ORIGINS OF THE AMERICAN ReEvoLuTIoN 30-31 (1967).

19 Book oF THE GENERAL LAUUES AND LIBERTYESCONCERNING THE INHABITANTSOF
MassacHUSETTS 54 (Cambridge 1648), in1 LAws AND LIBERTIES OF MASSACHUSETTS 1641-1691 60
(John D. Cushing ed. 1975). The same statute provided that in other cases the testimony of a witness might
be taken by a magistrate or acommissioner, but that if the witness lived within ten miles of the court and
was not disabled, this pretria statement "shall not be received, or made use of in the Court, except the
witnes bealso presant to be farther examined about it."

11 See Randdph N. Jonakait, The Origins of the Confrontation Clause: An Alternative History,
27 RuTGERSL.J. 77 (1995).
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relevant to American concernswhen Parliament beganinthe 1760sto regu ae the colonists
through inquisitorial means like the Stamp Act, which provided for the exam nation of witnesses
upon interrogatories.? Inthe Revolutionary period the right to confrontation was frequently
expressed, especially in the early state constitutions. Some used the time-honored "faceto face"
phrase;™ others, following Hale and Blackstone, adopted language strikingly smilar to that |ater
used in the Corfrortation Clause of the Sxth Amendment.** It is clear that the Framerswere
aware not only of the American history of the confrontation right but also of the abusesin the
gxteenth and seventeenth century treason trials and of the defendants demands for meeting their
accuseas "face to face"

Note tha inthis acocount of the background of the Confrontation Clause, we have not
mentioned reliability. To be sure, one of the advantages perceived by those who lauded the
common law system of open confrontation of witnesses was its contribution to truth-determina-
tion.*® But neither inthe statutes, nor in the case law, nor in the commentary was there a
suggestion that, if the courts determined that a particular item or type of testimony was reliable,
then the accused lost his right of confrontation. On the contrary, the confrontation principle was
a categorical rue, a basic matter of the procedures by which testimony was taken

Similarly, the law against hearsay has not played arole in this account. Hearsay doctrine,

12 See generally Murl A. Larkin, The Right of Confrontation: What Next?, 1 TEx.TECH.L.Rev.
67 (1969).

13 B g, MAss. ConsT., pt. 1, art. X1l (1780), in RicHARD L. PERRY, SouRCE s OF OUR LIBERTIES
(1955), at 376 (right o accused "to meet the witnesses agairst him face toface'); N.H. Consrt., pt. 1, art.
XV (1784), id. at 384 (identical language).

14 See Mp. ConsT. § 19 (1776), in PERRY, SOURCES, at 348, providngthat “in all crimirel
prosecutions, aman hath aright . . . to be confronted with the witnesses against him." See also V. ConsT.
88 (1776), id. at 312 ("aright . . . tobe confronted with the accusa's and witnesses'); N.C. ConsT. 87
(1776), id. at 355 ("aright . . . to confront the accusers and witnesses with other testimony”), Pa. ConsT. 8
9 (1776), id. at 330 ("aright . . . tobe confronted with the witnesses"); V1. Const. 8 10 (1777), id. at 366
(identical language).

15 They had accessto the reports of the state treason trids first published in 1719, Symposium,
Historical Development of the American Lawyer's Library, 61 L.LiBr.J. 440, 444 (1968), standard
treatises such as Gilbert's and Hal€e's that relied heavily on the state trials, and they read and revered
Blackstore. See L. M. FRIEDMAN, A HisTORY OF AMERICAN Law 101 (2d. ed. 1985).

1% Hale for example, argued that cross-examination "beats and boults out the Truth much better”
than privately taken examinations with "limited . . . Interrogatories in Writing." History oF THE COMMON
Law, a 164. Similarly, Blackstone contended, "This open examination of witnesses vivavoce, in the
presence of d | mankind, is much mor e conduci ve to the clearing up of truth, than the private and secret
examination taken down in writing" in themanne of thecivil law. 3 COMMENTARIES *373.

31



like evidentiary law more generdly,™*” was not well developed even at the time the Clause was
adopted, much less during the previous centuries.**®  The tendency to meld the confrontation
right and hearsay, as we shall show, isalatter-day development. Asthishistorical account and
the language of the Confrontation Clause indicate, the Clause was not an atempt to
congitutiondize the nascent law of hearsay.’® Rather, it plainly expressed a basic procedural
principle, that if aperson acts as a witness aganst an accused, the accused must have an
opportunity to confront that person. Confrontation, like the oath, is one of the fundamental
conditions under which testimony must be given.'®

B. Development of the Modern “Excited Utterance” Exception

The confrontation prindple discussed above, though powerful, is relativdy narrow: It
does not apply to all out-of-court statemerts but only to those that constitute the giving of
testimony. Beginning late inthe seventeenth certury, however, courts and scholars, non-legal as
well aslegd, manifested significant concern over the episemological problems created generaly

"7 Aslate as 1794, Edmund Burke remarked inthe Houseof Commons that the rules of "the law
of evidence. . . [were] very general, very abstract, and comprised in so small a compass that a parrot he
had known might ge them by rote in one haf hour, and repeat them in five minutes." Quoted in John H.
Langbein, Historical Foundations of the Law of Evidence: A View from the Ryder Sources, 96 CoL. L.
Rev. 1168, 1186-1190 (1996); see also, e.g., Robeat P. Mosteller, Remaking Confrontation Clause and
Hearsay Doctrine Under the Challenge of Child Sexual Abuse Prosecutions, 1993 ILL.L.Rev. 691.
Burkewas overgatingthe poirt, of course there wasan identifiable law of evidence wdl beorethistime.
But at least urtil relatively late inthe 18" century much o thelaw of evidencewas a matter of general
principles and did not result inthe exclusion of evidence with the degreeof consistency now associated with
it. RichardD. Friedman, Anchors and Flotsam: Is Evidence Law “Adrift”?, 107 YALEL.J. 1921, 1944
Nn.13 (1998).

18 See T.P. Gallanis, The Rise of Modern Evidence Law, 84 lowa L. Rev. 499 (1999), at 531 (the
ruleagainst hearsay “was applied inconsigently, if at all, in the midde of theeighteenth century but . ..
this approach had changed measurably by the early 1820s”), 533 (“ If the treatises ar e to be bdieved, the
rule against hear say began to matur e into its modern form during the late eighteanth century.”), 536 (“ Until
the 1780s thecourts rardy dscussedthehearsay rue,” and“hearsay controvesies in criminal cases were
almast non-existent beforethen,” but there wasa burst of activity in that decade). See generally Stephen
Landsman, From Gilbert to Bentham. The Reconceptualization of Evidence Theory, 36 WAYNE L.Rev.
1149 (1990); John H. Langbein, The Criminal Trial Before Lawyers, 45 U. CHI.L.Rev. 263 (1978).

% Indeed, Justice Story faulted the draf ters of the Sixth Amendment for failing to incor porate the
law o evidenceintothe Sixth Amendment evenwhile showing "undue sdicitude' for procedural
protections. JosepH STorRY, COMMENTARIES ON THE CONSTITUTION (1833) (1991 ed.).

120 |nter estingly, until near the end of the eighteenth century, lack of the oath appears to have been
agreater concern with resped to out-of-court statements than was absence of cross-examiration. See
Gallanis, supra note 118, at 533.
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whenever one person reportswhat another said** — hearsay in the terminology of the day, and in
the lay understanding of our own day.

In the early eighteenth certury, the principle that “a mere Hearsay is no Evidence”'# was a
commonplace, but thisrule — which was understood to refer to oral statements only, what the
witness “heard another say”'?* —was not carefully worked out or consistently applied by the
exdusonof evidence By the end of the century, however, anexdusonary rule had gelled. Soon
it gained dl the breadth, and even more, of the modern rule,** which defines hearsay as an out- of-

2L Friedman, Anchors and Flotsam, supra note117, at 1944-45. For example, ina non-legal
religious publication written around 1670, Sir Matthew Hale ar gued: “That which is reported by many
Eyewitnesses hath greater motives of credibility than that whichis reported by few . . . andfinally, that
which is reported by credible persons of their own view, than that which they receive by hear-say from
those that report upon their own vien.” MATTHEW HALE, THE PRIMITIVE ORIGINATION OF MANKIND 129
(London, William Godbid 1677).

122 GEoFRREY GILBERT, supra note 108, at 107.

12 WiLLIAM NELSON, THE LAw oF EviDENCE 278 (2d ed. 1735) (“ A Witness shall not give
Evidence of whet he has heard anather say.”) See also id. a 277 ("Hearsay, or aReport of what another
Man said, is no Evidenceagainst a Prisong."); GEormRREY GILBERT, supra note 108, at 107 ("T he
Attestation df theWitness must beto what he knows, and not to that only which hehath heard, for a mere
Hearsay is no Evidence. . . ."); 2WiLLIAM HAWKINS, supra note 108, BK. 11, c. 46, § 14, at 431 (* It seems
agreed, That what a Stranger has been heard to say isin Strictness no Manner of Evidence either for or
againgt a Prisoner, not only because it is not upon Oath, but also because the other Side hath no
Opportunity of across Examination . . ..").

24 |n theearly years of theningeerth century, we can see the categary of hearsay expanding to
cover writings. THom As PEakE, A CoOMPENDIUM OF THE LAw oF EviDeNCcE 10 (1801) says, inits
discussion o hearsay, that certain written memoranda madein the ordinary course of business are
admissibl e as " not within the exception asto hearsay evidence." Pegkeis usng "exception” in the same
sense that today we would use "objection.” T he statement, therefore, is that these memoranda are not
excluded by the hearsay rule; apparently imglicit is the inchoate idea that ather writings wauld be. 1n 1815
S.M. Phillipps made the principle clear: The exclusionary rule "is applicable to statements in writing, no
less than to words spoken,” the only difference in this respect being that there is greater facility of proof in
the case of writings than of oral statements. 1 S.M. PHiILLIPPS, A TREATISE ON THE LAW OF EVIDENCE 173
(1st Ame. ed. 1816 fram the 2d London ed. 1815). (Thefirst eition of Phillipps’ influential treatisewas
published in 1814 butis na readly availabletoday. Gallanis, supra note 118, at 532 n.247.) Phillipps
analysis dd not gain instant universality. In a passagenot present inearlier editions, FRANCIS BULLER, AN
INTRODUCTION TO THE LAW RELATIVE TO TRIALS AT Nisi Prius (Richard Whalley Bridgman, ed., 7th ed.
1817), at 294b n., follows Peake's treatment, virtually to the poirt of plagiarism. 3 EREMY BENTHAM,
RATIONALE OF JuDICIAL EVIDENCE 447-48 (1827), treats written evidence as dstinct from hearsay, but
claims that the same rules apply to both.

Soon, too, thehearsay ruleexpandedto include the long-established rules, see supra note 9,
governing when depositions of a withess, taken under oath beforetrial, couldbe introducedin lieu of trial
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court gatement offered to provethe truth of a matter asserted in the statement, and rendersthe
statement presumptively inadmissible for that purpose.*?

The scope of the hearsay rule, therefore, extended beyond out-of-court statements that
might be considered testimonial. But such statements lay at the core of the rule, and the rule was
supported on the basis that it preserved the condtions that should govern the giving of tegimony.
Thus, S. March Phillipps inone of the most important evidence treatisesof the nineteenth
century, explained that "the reason of the rule is, because evidence ought to be given under the
sanction of an oath, and that the person, who is to be affected by the evidence, may have an
opportunity of interrogating the witness . . . ."**’

Because the rule wasnow 0 broad, it could not be applied without qualification or
exception. Indeed, even before 1800 sveral recogni zable hearsay exceptions had developed to a
condderabeextent.’® But these exceptions were, at least for the most part, consistent with the
principle that testimonial statements should be given under oath in the presence of the adverse
party —in the case of most of the exceptions because they principally concerned statements made
ante litem, befor e the dispute giving riseto the litigation.™® Drawing on recent cases, Phillipps

testimory. See PHILLIPPS supra, & 177-78 (discussing the celebrated Berkeley Peerage Case, 4 Camp.
401, 171 E.R. 127 (1811)).

In 1838, in thefamous case of Wright v. Tatham, 5 Cl. & F. 670, 47 Rev. Rep. 136 (H.L. 1838),
extended the reach of the rule against hearsay to conduct that apparently reflected the belief of an actor in a
proposition and was offered to prove the truth of that proposition, even though the actor did not assert the
proposition. This conception goes beyand the madern American definition of hearsay, which is limited to
conduct that isintended as an assertion of the propositi on that the conduct is offer ed to prove.

> Fep. R. Evip. 801(c).
126 Fep, R. Evip. 802.
121 S M. PHILLIPPS, supra note 124, at 173.

28 Gallanis, supra note118, at 533 ("[ T]hetreatises ind cate that most of the madern exceptions to
the rule against hearsay were in place by the end of the dghteenth century, even if their contoursin
particular cases required clarification. These exceptionswere: legitimacy, family relationships, pedigree,
prescription, custom, genera reputation, prior consistent and inconsistent statements, and dying
dedarations.") (foanotes omitted). To Gallanis' list might be added former testimony and personal
admissions.

12 Thisis true o thefirst 9x exceptions lisged by Gallanis, supra note 118 — statemerts
concerning legitimacy, family rdatiorships, pedigres, presaription custom, and general reputation. With
respect to prior consistent or inconsistent statements of a witness (to the extent that these were actualy
admitted), at least the witness had to testify under ordinary conditions at trial. We believe that the dying
declaration exception was at base a groping effort towar ds recognition of the doctrine under which the
confrontation right may be forfeited by misconduct of the party opponent that causes the unavailability of
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distinguished between "the natural effusions of a party, who must know the truth, and who speaks
upon an occasion, when hismind sandsin an even position, without any tenptation to exceed or
fall short of the truth,"** and statements made "for the express purpose of being givenin
evidence."*

Shortly after 1800, commentators began articulating the doctrine to which some attached
the labd res gesta or res gestae™ — literally, “things that have been done.” In itsorigin, this
principlewas not clearly an exception to therule aganst hearsay. Rather, it was anexpresson of
abasic limitation on the scope of the exclusionary rule. Thus, Sir William Evans, inhis Appendix
on evidence published in 1806, explained the concept, though without using the term:

What is called hearsay, may be properly divided under two principal heads: 1%, Thosein
which it isamere narrative of an event: 2d, Those in which it isthe actual occurrence of a
fact, which fact may be materialy connected with the genera conclusion intended to be
drawn upon the subject of the enquiry. . . . [T]he distinction between the cases, inwhich
the immediate action of speech furmishes a material indication with regpect to the object of
theinquiry, and those in which it isamere act of narration, will in most cases furnish the
proper principlefor ascertaining whether the evidence of its occurrence is or is not
properly admissible.*

Similarly, though Phillipps said that hearsay “is often admitted in evidence, as part of the res
gesta,” he explained the concept in termsthat clearly distinguish it from hearsay in the modern
definition. According to Phillipps, the meaning of res gesta “seemsto be, that whereit is
necessary, in thecourse of acause, to inquire into the nature of aparticular act, and the intertion
of the person who did the act, proof of what the person said a the time of doing it isadmissible
evidence, for the purpose of showing its true character.”*** And the same point was made about a
decade later in another important treatise, that of Thomas Starkie, who explained res gestae this

thewitness. With resped to former testimony, theconditions of oath and adverse examinationwere
seaulously proteded, see supra note 99. With respect to persona admissions, the idea of confrontation
does not apply, and thereislittle if any need for oath, because the statement is offer ed against the person
who madeit.

130 S M. PHILLIPPS, supra note 124, at 175, citing Thurlow, L.C. in the Berkeley Peerage case.

131 S M. PHILLIPPS, supra note 124, at 175, quoting Bldon, L.C., inWhitlockev. Baker, 13 Ves. F.
510, 514 (1807).

182 Gallanis, supra note 118, at 533.

B33 WiLLiaM DavID Evans, APPENDIX, t0 2 ROBERT JOSEPH POTHIER, A TREATISE ON THE LAwW
oF OBLIGATIONS OR CoNTRACTS (William David Evans ed & trans. London, A. Strahan 1806), at 284.

13 SIM. PHILLIPPS, supra note124, at 202.
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way:

If the declaration or ertry has no tendency to illustrate the question, except as amere
abdract gatement, detached from any particular fact in dispute, and dependng for its
effect entirely on the credit of the person who makesiit, it is not admissible in evidence;

but if, on the contrary, any importance can be atached to it asacircumstance which is

part of the transaction itsalf, and deriving adegree of credit from its connection with the
circumstances, independently of any credit to be attached to the speaker or writer, then the
declaration or entry is admissible in evidence.*®

The bascideaof res gestae, then, was that if an utterance was part of the event at issue
rather than areport abou it then it should not be excluded by the hearsay rule. Thus, courts
sometimes dated thetest for admisshility in termsthat today sound dmos amusingly
metaphysica: “Were the facts talking through the party or was the party talking about the
facts?’ *** But when the courts in the nineteenth and early twentieth centuries spoke in operational
terms, they were often very restrictive, in accordance with the principles set out by the early
commentators.

Firdt, courts were rigorousin limiting the principle to satement s that were made while the
events at issue were occurring, or immediately thereafter. Some cases purported to preclude
admissibility if the event was aready closed. For example, in the well-known — and much
criticized — case of R. v. Bedingfield, the victim, whose throat had been cut by the defendant no
more than a minute or two earlier, exclaimed “ See what Harry has done!”**” and died ten minutes
later.**® The court ruled the statement inadmissible. “Anything . . . uttered by the deceased a the
time the act was being done would be admissible,” ruled Lord Chief Justice Cockburn; if the
utterance was, “Don’t, Harry!” it would not have been excluded as hearsay. “But here it was

% 1 THoM ASs STARKIE, A PRACTICAL TREATISE ON THE LAW OF EVIDENCE (1% American ed.
1826), Pt. I, § 28, at 47.

136 2 SE.2d 337, citing Corpus Juris. See also 249 P. 947 ("'Res gesteg,' as said by Mr. Wharton,
in hiswork on Criminal Evidence (section 262), ‘are events speaking for themselves, through the
instinctivewords and acts of participarts, not thewords and acts of participarts when narrating the events.
What is done or said by participants, under the immediate spur of a transaction, becomes thus part of the
transaction, because it is then thetransaction that speaks."").

¥ The gatement is rendered somevhat dfferently inJames B. Thayer, Bedingfield’s Case:
Declarations as a Part of the Res Gesta, 14 Am. L. Rev. 817, 826 (1880).

%8 The court ruled that the statement wasnot admissibleas a dying dedaration becausethere was
no evidence that the victim knew she was dying.
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something stated by her after it wasall over, whaever it was, and after theact was conpleted.”**
Other courts, even though not quite so restrictive, usualy confined admissibility to cases inwhich
the statement was made a very brief time after the events being described. Courts and
commentaors put the requiremert invarious ways Mary sooke of arequremen of
contemporaneity.’® A typicd expression of the rule was that the statement must be “ina general
sense, contermporaneous with the mainoccurrence; dthough, in caseof a sudden accident or
attack, the declaration would not be inradmissible merely because the blow or collision
immediately precededit.”*** In another formulation, the statement had to be “an integral part of

139 14 Cox Crim. Cas. 341, 342-43 (Crown Ct. 1879). See also Chicago West Div. Ry. Co. v.
Becker, 128 1ll. 545, 21 N. E. 524, 15 Am. St. Rep. 144 (1889) (declaring that “according to dl the
authorities” a statement isinadmissible if “it isitself a part, or is maely a history o a part of a history of a
completed past affair.”); Elde v. State, 69 Ark. 648, 65 S.W. 938 (1901) (“meae narrations o a past
event, or the declarations of awitness concerning such past event, giving hisrelationsto it and his
knowledge o opinion d it, made afte the evert is complee, and having noimmediate connectionwithiit,
are not admissibleas evidenceto provesuch event”); Waldelev. N. Y. C. & H. R. R. R. Co., 95 NY 274,
47 Am. Rep. 41 (1884) (rejecting evidence of statements as “giving an account of atransaction not partly
past, but wholly past and completed’); Williamsv. S. P. Co., 133 Cal. 550, 554, 65 P. 1100, 1102 (1901)
(‘Expressians of pasons who are actors, made during the accurrence may generaly, but not always, be
proved. If spontaneous and caused by the event, they may nearly always be shown. But if afterwards, no
matter how shortly afterwards, thereis an attempt to explain what has happened, or to acoount for it, or to
defend onés sdf, or thelike, itisincompetent andinadmissibleas res gestae’). Cf. Peoplev. DelVermo,
192 N.Y. 470, 85N.E. 690 (1908) (“Strictly spesking, the spontaneous declaration [admitted in another
case, and made 20 seconds after the injury] did nat really form part of the res gestae, as being itsdf a
verba act contemporaneous with the principa occur rence; for the exclamation was uttered after the act of
stabbing had been whdly complded and after the assailant had fled, although it is true that the timewhich
had elapsed was very shart.”).

4% This was the position of James Bradey Thaye'. See James B. Thayer, Bedingfield’s Case-
Declarations as a Part of the Res Gestae, 15 Am. L. Rev. 71, 84, 86 (1881) (“ There can seldom be a
perfect coincidence of time, but the . . . rule callsfor a declaration which is made either while the matter in
question is actually goingon, or immediately before or after it. . . . [T]he nearness in timeshould be such
that the declaration may in a fair sense be said to be a part of the res gesta, i.e. apart of the transaction of
which it purportsto give an account.”; “it is the closeness of the declaration to the fact in point of time,
coupled with its own import, that givesit itslegaly recognized quality of proof.”). The Thayer view,
emphasizing contemporaneity and not stress, eventually was reflected in the hear say excepti on for
stat ements of present sense impressions, now expressed in FEp. R. Evip. 803(1).

! Heckle v. Southern Pac. Co., 123 Cal. 441, 442, 56 P. 56, 57 (1899). See also, e.g. Missouri,
0. & G. R. Co. v. Adams, 52 Okl. 557, 153 P. 200, 202 (“ the statement must be substantially
contemporaneous with the transaction, made on the spur of the moment, and induced by the happening of
the events concerning which the statement is made”); Chicago West Div. Ry. Co. v. Becke, 128 11l. 545,
547, 21 N.E. 524, 524 (1889) (excluding statements made by decedent after a 40-foot walk from the place
of injury: “T he declarations were not a part of the res gestae. T hey were not made at the time of the
accident . . . . They were not conaurrent with the injury, nar uttered contenmporaneously with it, so astobe
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the transaction, occurring dum fervet opus’**? —while the work glows, or in the heat of action.*®
Whatever the time element, courtsinssted that the rule applied only if the statement “bears no
evidence of reflection or deliberation or calculaion.”**

Second, the courts frequently said that the statement must not be “a narrative of a past
occurrence.”** Such narrations, they pointed out, depended for their probative vaue “upon the
accuracy and reliahlity” of the out-of-court declarant, as well as on the veracity of the witness
who reported the statement in court —and so there was no way that “the truth of the declarations
could be tested” by “cross examination of the witness testifying, or by the examination of other

regarded as a part of the principal transaction. They were madeafter the injury was received . . . .");
Commonwealth v. Hacket, 2 Allen 136, 84 Mass. 136 (1861) (statement by victim 20 seconds after fatal
stabbing admitted, being “an exclamation or statement contemporaneous with the main transaction, forming
anatural and materia part of it”).

142 K enney v. State, 79 SW. 817, 65 L. R. A. 316 (Tex. Cr. App. 1903).

3 BLack’sLAw DicTioNARY (6™ ed. 1990). The operating principle appears to have beenthat
the question begged by oneL atin phrase could be begged again by another. This, of course, is essentidly
the sameprinciple appied by many taurists: If thelocals don’t understand you, tak louder.

14 Washingon-VirginiaRy. Co. v. DeaH, 126 Va. 141, 100 S.E. 840 (1919). In perhaps the first
caseto articulate a rationde for admissbility of spontaneous utterances, T hompson v. Trevanion, Skinner
402 (1693), the court “allowed that what the wide [the aleged victim of an assault and battery] said
immediate upon the hurt received, and before that she had time to devise or contrive anything for her own
advantage might be givenin evidence.”

145 Upton v. Commonwerlth, 172 Va. 654, 659, 2 S.E.2d 337, 339 (1939) (“As stated in Corpus
Juris, thetruetest isthis: . . . Was thestatement madedum fervet opus o was it a narrative of a past
occurence?’). See also, e.g., Larginv. State 20 Ala. App. 610, 612, 104 So. 556, 558 (1925)
(statements must have been “instinctive from the occur rences to which they relate rather than the
retrospective narration of a past fact”); Hecklev. Southern Pac. Co., 123 Cal. 441, 442, 56 P. 56, 57
(1899) (“if it be amere narrative of past events, it then is clearly within the category of inadmissible
hear say, and must, beyond doubt, be excluded”); Schaff v. Coyle, 121 Okla 228, 249 P. 947, 953 ("'Res
gestae," as said by Mr. Wharton, in hiswork on Criminal Evidence (section 262), ‘are events speaking for
themsel ves, thraugh the instinctive words and acts of participarts, not the wards and acts of participants
when narrating the events.”); Missouri, O. & G. R. Co. v. Adams, 52 Okl. 557, 153 P. 200, 202 (asserting
that “the rule isuniversal that, to be admissibleas part of theres gestag’ theutterance nust nat be “a
narrative or gatement of what hasoccurred”); Prickett v. Sulzberger & Sons Co., 57 OKl. 567, 578, 157 P.
356 (1916) (quoting from MdKelvey on Evidence, thet res gestae statements “ exhibit the mind's impression
of immed ate events, and are not narrative of past happenings’); Chicago West Div. Ry. Co. v. Becke, 128
1. 545, 21 N. E. 524, 15 Am. St. Rep. 144 (1889) (holding inadmissible declarations that “ were made
after the injury was received, and were merely narrative of what had taken pace’); Waldelev.N. Y. C. &
H.R.R. R. Co., 95 N.Y. 274, 47 Am Rep. 41 (1884) (rgecting evidence of statemernts deemedto be
“purely narrative’); Williamsv. S. P. Co., 133 Cal. 550, 554, 65 P. 1100, 1102 (1901) (* A narrative, even
if given during the occurrence isinadmissible.”).
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witnesses.”**® On the other hand, if the statements were deemed to be “ 9 nearly contempora-
neous with [the occurrence as to characterize it, or throw ary light upon it”**” then they would be
considered part of theres gestae, or inone formulation “a verbal act, illustraing, explaning, or
interpreting other parts of thetransaction of whichiit isitsdf a part,” as opposed to “merdy a
higory or a part of a history of acompleted past affair.”**

Asmight be expected, the gpplication of these sandar ds was problematic, not merely
because they called for judgments of degree but because the distinctions they drew — such as
between parts of an uncompleted transaction on the one hand and a completed transaction and a
Separ ate statement about it on the other, or between narrative about an event and a statement
explaning theevent — were evanescent or even incoherent. We sugect that, though the courts
gererally spoke in termsof the accuracy of the staements another cond deration tended to
motivat e them: T he more time had passed betw een the event and the statement, and the more the
stat ement was a narr aive of past occurrences, the more likely the statement was made with the
anticipaion that making it would provide information to be used later in adjudication. Put
another way, the more the statements looked like a reflective narration of past events, the nore
they resembled testimony, but not given under the usua conditions prescribed for testimony. As
one leading case posed the probem,

[S] tatements not under oath . . . are frequently made under such circumstances as entitle
them to very great, and frequently to implicit confidence; and yet they do not answer the
requirements of the law — that a party prosecuted shall be confronted with the witnesses,
shall have an opportunity of cross-examination, and that the evidence against him shall be
given under the test and sancion of a solemn oath. Declarations which are received as part
of the res gesta are to some extent a departure from or an exception to the general rule;
and when they are so far separated from the act which they are alleged to characterize that
they are not part of that act or interwoven into it by the surrounding circumstances so as
to receive credit fromit and fromthe surrounding circumstances, they are no better than
any other unsworn statements made under any other circumstances. T hey then depend
entirdy upon the credit of the person making them and of the personswho tedtify to them,
and hence are of no more value as evidence inalegal proceeding than the unsworn
declarations of a person under any other circumstances.**

By the time Wigmore published the first edition of his treatise in 1904, courts were
beginning to digplay a more receptive attitude towards spontaneous exdamations Wigmore

1“6 Waldelev. N. Y. C. & H. R. R. R Co., 95N.Y. 274, 47 Am. Rep. 41 (1834).

147 Id

8 Chicago West Div. Ry. Co. v. Becker, 128 111. 545, 21 N. E. 524, 15 Am. St. Rep. 144 (1889).
1“9 Waldelev. N. Y. C. & H. R. R. R. Co., 95 N.Y. 274, 47 Am. Rep. 41 (1884).
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greatly fostered the development. Some spontaneous statements, he pointed out, were admissble
notwithstanding the hearsay rule becausethey were not offered for a hearsay purpose. But others
were hearsay and were nevertheless admissible under an exception to the hearsay rule that he
contended had been discernible in the cases for a generation.**°

Wigmore not only acknowledged but embraced the narrative nature of such statements:
“Such statements are genuine instances of using a hear say assertion testimonially; i.e. we believe
that Doe shot the pistol, or that the bell was rung, because the declarant so asserts, —whichis
essertially the feature of all humantestimony.”*** Wigmore put less emphasis on timing than did
many of the cases, and more on external shock. The exoeption, he said, was

based on the experience that, under certain external circumstances of physcal shock, a
stress of nervous excitement may be produced which stills the reflective faculties and
removes their control, so that the utterance which then occurs is a spontaneous and
sincere respon<e to the actual sensations and perceptions aready produced by the external
shock. Sincethis utteranceismade under the immed ate and uncontrolled domination of
the senses, and during the brief period when considerations of self-interest could not have
been brought fully to bear by reasoned reflection, the utterance may be taken as
particuarly trustworthy (or, at lead, as lacking the usud grounds of urtrustworthiness),
and thus as expressing the real tenor of the speaker's testimony to those facts.**

This supposed psychologica phenomenon —though unsupported by any scientific finding
— strudk Wigmore as 0 powerful that it satiSied thetwo basic criteria he set out for an exception
to the hearsay rule, trustworthiness and necessity. Because the declaration was likely to be “the
unreflecting and sincere expression of [the declarant’s| actual impressons and belidf,” it had
sufficient trustworthiness “to exempt it from the ordinary test of cross-examination on the
stand.”*** And “[t] he extrgjudicia assertion being better than islikely to be obtained from the
same person upon the stand, a necessity or expediency arises for resortingto it.”*>*

150 3 JoHN HENRY WIGMORE, A TREATISE ON THE SYSTEM OF EVIDENCE IN TRIALS AT COMMON
Law 88 1745, 1746 (1904).

%1 § 1746. In hisdigest of Dismukes v. State, 83 Ala. 287, 289, 3b So. 671, 673 (1887),
Wigmore quoted the court’s assertion that the stat ement in question, “being uttered so near the scene of the
transaction, and being gpparently spontaneousin itsnature. . . wasfreefrom al suspicion of device,
premeditation, or afterthought” — but heexcised the court’ s conclusion that the statement “ cannot be
regardedin any respect as merely narrative of a past transaction.”). 8 1747.

152 8 1747.

193 8 1749.

154§ 1748.
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Wigmore acknowledged that thislag point was “rarely noted” by courts, aphenomenon
he believed “may be ascribed to the influence of the Verbal Act doctrine,” which*“usually obviated
argument” asto whether the proponent had to show “a specific necessity” for resorting to the
statement.™ In other words, when a court admits a spontaneous statement for a non-hearsay
purpose — as part of the events being proved rather than as a report of those events — the hearsay
rule does not apply and it generdly does not weigh against admissibility that the declarant could
be, but has not been, made awitness in court. Glibly, Wigmore smply extended the principle to
the hear say exception that he discerned. With essentially no support in the case law, especidly in
the context of prosecution evidence,™*® he pronounced “a proposition never disputed” —that “the
death, absence, or other unavailability of the declarant need never be shown under this
Exception.”*’

To Wigmore, the key to the exception was that “[t]here must be some shock, startling
enough to produce [the] nervous excitement and render the utt erance spontaneous and
unreflecting.” Though in his view there was “ no definite and fixed limit of time’ to the
exception, “[t]he utterance must have been before there has been time to contrive and
misrepresent, i.e. While the nervous excitement may be supposed ill to dominate and the
refletive powers to beye inabeyance” Further, the datement had to “relate to the
circumstances of the occurrence preceding it” — a requirement that Wigmore had some diffi culty
justifying but that he thought provided some extra assurance of trustworthiness and necessty.™®

Wignmore' s analysis was dubious in several respeds. Later commentators have challenged
his supposition that astaement made while the declarant’ sreflective faculties are dominated by a
stress-inducing evert ismore likely to be accurae than the run-of- the-mill narrative ¢atement.**
The premise that the reflective powersare “in abeyance” for more than an instant is questionable.
In many situations, the ability to recognize one’ s self-interest and articulate a statement that
supportsit does not take much time at al. And, whatever itsimpact on the sincerity of the

155§ 1748.

%% He cited two criminal cases discussing the asserted superiority of the spontaneaus statement. In
one, thedeclarant was dead, aresult of the murder beingtried, State v. Wagner, 61 Me. 178,195 (1873),
and in theother shewas awitness. Jordan v. Commonwealth, 25 Gratt. 9443 (Va. 1874).

157§ 1748.

158 § 1750.

1% Many o thecriticisms are ably summarized in Aviva Orenstein, “MY GOD!”: A Feminist
Critique of the Excited Utterance Exception to the Hearsay Rule, 85 CAL. L. Rev. 159, 178-82 (1997).

Oneof the classical critical commentariesis Robert M. Hutchins & Daonald Slesinger, Some Observations
on the Law of Evidence, 28 CoLuM. L. Rev. 432 (1928).

41



declarant, extreme stress islikely to distort her perception, memory, and communicative ability.**

Wigmore' scavalier treatment of the unavailahility question isalso subject to question
Even if hewasright that an out-of-court statement made under stressis “better than islikely to be
obtained from the same per son upon the stand,” it does not follow that the statement should be
admissible without a showing that the declarant is unavailable to be a witness. Presumably, better
evidence than the statement done is the statement taken rogether with the declarant’stestimony,
given under oath and cross-examination — which Wigmore himself famously characterized as
“beyond any doubt the greatest legal engine ever invented for the discovery of truth.”*** The
threat of exclusion of the evidence if the dedarant is available but not produced isa means of
ensuring that the proponent will in fact produce the declarant. Arguably, therefore, the out- of-
court statement should not be admitted if the declar ant is unavailable but not produced by the
proporent.

Nevertheless Wigmore's analysis had alarge influence on American courts and on other
commentatorsin the twentieth century.*®®> According to the notable evidence scholar Edmund
Morgan, “but few cases prior to 1880 gave weight directly to the eement of spontaneity, and
fewer still to the fact that spontaneity was insured by the startling nature of the event”; it was, he
sad “only since the publication of Dean Wigmore swork that this exception to the hearsay rule
has gained widerecognition.”*** Though even then the exception was “by no means universaly
accepted,”** many American courts followed the framework set out by Wigmore, excepting from
the hearsay rule, without referenceto the availahility of the declarant, statements made a short

%0 Cf. Statev. Harris, 1999 WL 797159 (Ct. Apps. Ohio 3d Dist. 1999) (“She was so incoherent
because she was so agitated[,] crying, upset, yelling, that | couldnt, | really couldn't get a lot of information
out of her.”)

101 8 1367.

182 See, e.g., Zechariah Chafee, Jr., The Progress of the Law, 1919-1922: Evidence. II, 35 HARV.
L. Rev. 428, 447-48 (1922); Showalter v. Western Pacific Railroad Co., 16 Cal.2d 460, 106 P.2d 895,
899 (1940); Peoplev. Pdand, 22 111.2d 175, 181, 174 N.E.2d 804, 807 (1961). In the end, however,
Wigmor € sandysds did not occupy the entire field formerly desi gnated by theterm res gestae. Some
courtstreated simultaneity, as wedl as dress, asa basis for relieving a statement fromthe hearsay rule
See, e.g., Houston Oxygen Co. v. Davis, 139 Tex. 1, 161 S.W.2d 474 (1942). The Federal Rules of
Evidence now include a hearsay exceptionfor statementsof present sense impression, Fep. R. Evib.
803(1), alongside the exceptionfor excited utterances, Fep. R. Evip. 803(2).

183 Edmund M. Morgan, 4 Suggested Classification of Utterances Admissible as Res Gestae, 31
YaLEL.J 229, 238 (1922).

164 [d
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time after, under theinfluence of, and relating to, a stressful event.’®* Over time, they applied the
exception even more leniently than Wigmore' s formulaion suggested they should. Wigmore had
demanded that the statement be “ spontaneous and unreflecting,” made “before there has been
time to contrive and misrepresent, i.e. whilethe nervous excitement may be supposed Hill to
dominate and the reflective powersto be yet in abeyance.” But courts began to invoke the
exception in cases in which, though the declarant may well till have been substantialy affected by
the gressul event, one could not reasonably say that the nervousexdtement was still dominart or
that the dedarant had little opportunity to reflect on her statement before making it.**® This
development may have been attributable in large part to a growing genera disaffection with the
hearsay rule, especialy in civil cases,'®” and the disinclination of courtsto craft a different st of
evidentiary rulesfor civil and crimina cases. | nany event, it isclearly reflected in thetwo main
precursors to the Federal Rules of Evidence, the original Uniform Rules of Evidence of 1953'%®
and the California Evidence Code of 1966."° Neither of these speaks of the dominance of
nervous excitement or the abeyance of reflective powers. Instead, they merely demand that the

15 E. g.,Wheeler v. United States, 93 U.S. App. D.C. 159, 211 F.2d 19 (D.C. Cir. 1953);
NewYork, Chicago & St. Louis Rd Co. v. Kovatch, 120 Ohio St. 532 (1929). Endish caurts appear to be
willing to apply the exception only if the declarant is unavailable, and only if the time between the event
and the statement isvery brigf. CoLIN TAPPER, CROSS AND TAPPER ON EvIDENCE 548-49 (9" ed. 1999).

%6 F.g., Soto v. Territory, 12 Ariz. 36, 40, 94 P. 1104, 1105 (1908) (statement of four-year-old
boy to mother an hour and a half after the assault: “Where the victim of an assault is of an age to render it
improbable that his utterance was deliberate and its effect premeditated in any degree, we do not think it is
required that such utteance to be admissible as evidence shall have been so nearly contemporaneous with
the event which gaverisetoit as in the case of an older person, whose ref lective powers are not presumed
to be 0 easily affected or keep inabeyance.”); Guthriev. United States, 207 F.2d 19, 92 U.S. App. D.C.
361 (D.C. Cir. 1953) (accusatory statement to poli ce by incoherent adult victim at least eleven hours after
assault and several days before death held admissible as spontaneous utterance); State v. Novak 151 lowa
536, 132N.W. 26 (1911) (holding admissible asa spontaneous statement one made by 71-year-old woman
after running half a milefrom her home where assault occurred, to nephew’s house; declarant testified at
trial).

%7 E.g., Jack B. Weinsten, Probative Force of Hearsay, 46 lowa L. Rev. 331 (1961).

108 Kan. Stat. §6-460(d)(2), based on the origind Uniform Rules, excepts from the hearsay rulea
statement made “while the declarant was under the stress of a ne'vous excitement” caused by perception of
“theevent or condition which the statement narrates, describes or explains.”

169 Cal. Evid. Cade § 1240 provides:

Evidenceof a statamert is nat madeinadmissible by the hearsay ruleif thestatement:

(a) Purports tonarrate, describe, or explainan act, condition, o event perceived by the declarart;
and

(b) Was made sportaneously while thedeclarant was under the stress of excitament caused by
such perception.
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stat ement have been made while the declarant was “under the stress’ of the exciting event. And
the Federal Rules of Eviderce, effective in 1975, followed suit. The “excited utterance”
exception of Rule 803(2) provides that, without regard to the availability of the declarant, therule
against hearsay does not exclude

"[a] statement relating to a startling event or condition made while the declarant was
under the stress of excitement caused by the event or condition.”

Likeits preaursors, Rule 803(2) applies whether or not the declarant isavailadl ] the drafters
appear to have followed the lead of Wigmore in this respect without much consideration.*™
Codifications based on the Federal Rules have now been adopted in more than 40 sates, and all
but one of these codifications include rulesidentica (or, in the case of Florida, virtually and
substartively identical) to Rue 803(2).'"* The remaining one of these codifications, New Jersey,
also has a very similar rule; like its prior codification, which wasadapted from the original
UniformRules, it purports dill to insist that the statement have been made “without opportunity
to deliberate or fabricate,” but the courts appear not to have made much of the difference.!?

Outside as well as within the context on which this artide focuses, statements made in 911
callsand follow-up conversaions, the courts have continued to apply the exceptionwith
increasing lenience, often tolerating great time lapses between the stressful event and the
statement.'” It appears however, tha, until relatively recently, the exception was never used to

" The English rde is to the contrary. See note 170 supra.

"t See DAVID F. BINDER, HEARSAY HANDBOOK (3d ed 1991), at 144-45 & Supp.; 2 GREGORY P.
JosEPH, STEPHEN A. SALTZBURG, ET AL ., EVIDENCE IN AMERICA: THE FEDERAL RULES IN THE STATES ch.
58, at 6 (1989 replacement pamphld) & Supp.

172 See Truchan v. SayrevilleBar & Restaurant, Inc., 323 N.J. Supe. 40, 731 A.2d 1218 (1999)
(“Even where the time interval between the event and the statement is long enough to permit reflective
thought, the gatement is na necessarily excluded if the proponent can establish that the statement was
neverthdess made under the gress o theevent withou reflective thought.”).

3 E.g., State v. Starcevich, 139 Ariz. 378, 387-88, 678 P.2d 959 (Ct. App. 1983) (9 hours);
United States v. Rosetta, 1997 U.S. App. LEXIS 28862 at **2 (10" Cir. Oct 20, 1997) (9 hours); United
States v. Farley, 992 F.2d 1122, 1126 (10" Cir. 1993) (“full day”); Peoplev. Nevitt, 135 I11.2d 423, 443-
446, 553 N.E.2d 368 (1990) (5 hours); State v. Crowhurst, 470 A2d 1138, 1145 & n.4 (R.1.1984) (3
hours); State v. Stipek, 1995 Ohio App. LEXIS 1355, at *3, 1995 WL 152488 at *1 (Ohio Ct. App.),
apped dismissed, 652 N .E.2d 799 (1999) (dlowing a statement made “four to six weeks” after the alleged
offensg); Guthrie v. United States 207 F.2d 19, 23 (D.C. Cir. 1953) (11 haurs); GREGORY P. JOSEPH, ET
AL., supra note 171, ch. 58 at 36 (“ Statements made after lapses of one to two and one-half hours, five
hours to seven or eight hours or mare are admissible, if theproof establishes the appropriate excitament.”);
but see Pacificov. State, 642 So. 2d 1178, 1187 (Fla. Digt. Ct. App. 1994) (suggesting that time lapse of
approximatey ore hour may have been“ sufficient to pemit reflective thought," but na reaching issue
because g atement s were admissible under “first complaint” doctrine); State v. Barnies, 680 A.2d 449 (Me.
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allow the prosecution to prove its case by introducing astatement describing acrime and made to
law enforcement authorities or their agerts by a declarant who is available to testify at trial but
whom the prosecution has not called.'”* The reason is not easy to discern; nothing in the
articulation of the exception would appear to preclude its use in thisway. But we suspect that
courts and prosecutors had aresidua sense that such a use of the exception would violate the
defendant’s right to cornfront the witnesses against im. As we will now show, the Confrontation
Clause jurisprudence of the Supreme Court has— at least for now —removed that obstacleto did-
in testimony.

C. The Confrontation Right Subsumed by Hearsay Law

Section B has shown that developments in the hearsay exception for excited utterances
have opened the door to prosecutors use of statements made even aconsiderable time after the
events they describe and with the anticipation that they would be used as evidence, and even if the
declarant isavailable at the time of trial. But if hearsay law does not block admissibility of such
statements, does the Confrontation Clause?

In early cases, most notably Mattox v. United States, the Supreme Court took the view —
which squares well with the historical account we havegiven in Section A —tha the "primary
object" of the Clause was to prevent the use of testimony taken ex parte.'”> Neither in Mattox nor
in most of the other early confrontation cases, nor in Pointer v. Texas, the 1965 case in which the
Supreme Court held the Clause applicable against the states,*™ is the word hearsay even
mentioned.’”” In the years shortly &ter Pointer, the Court tended to emphas ze the degree to

1996). Courts have beenparticuarly lenent with reect to statements made by children. See, e.g.,
GREGORY P. JOSEPH, ET AL ., supra, ch. 58 at 37. 1t may also be that courts are more tolerant of extended
timelags outside thedomestic violence context — note thecases cited in note 22 supra imposing some
restraints — but we are not sure if thisis so, so far as we know the courts have never articulated a
diffaential standard, and if there is such a differertial we have noready explanationfor it.

174 We base this assertion on a survey of virtually al the cases cited by Wigmorein [], performed
for us by Hanneh Weiss o the Harvard Law Schod Class of 2003. It appearsthat in all or nearly all these
cases in which a narrative statement was admitted under the exception the declarant was either unavailable
or present and testifying.

175 156 U.S. 237, 242 (1895).
176 380 U.S. 400 (1965).

Y7 1n Pointer, the Court offered Mattox and three otha cases Dowdell v. United States, 221 U.S.
325, 330; Motes v. United States, 178 U.S. 458, 474; Kirby v. United States, 174 U.S. 47, 55-56, as
principal citations for the proposition that “amajor reason underlying the congtitutional confrontation rule
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which the Corfrorntation Clause and thelaw of hearsay are diginct.'”®

More recertly, however, the Court has tended to emphasizethe degreeto whichthey are
similar.*” The Court took a sgrificant step towards melding the law of Confrontation and of
hearsay in 1980 when, in Ohio v. Roberts, it offered a “general approach” to the law of
confrontation as it appliesto hearsay statements made by out-of-court declarants:

[W]hen ahearsay declarant isnot present for cross-examination at trial, the Confrontation
Clause normally requires ashowing that heisunavailable. Even then, hisstatement is
admissible only if it bears adequate "indicia of reliability.” Reliability can be inferred
without more in a case where the evidence falls within a firmly rooted hear say exception.
In other cases, the evidence must be exduded, at |east absent a showing of particul arized
guarantees of trustworthiness,'®

The Roberts standard thustreated the reach of the Confrontation Clause, with respect to
gatements by out-of-court declarants, as co-extensve with that of hearsay lawv. That is, if a
speaker is*“ahearsay declarant” who “is not present for cross-examination at tria,” then the
prosecutor faces a Confrontation Clause problem To solvethat problem, Roberts appears to
prescribe, the prosecutor must satisfy both an unavail aility requirement and areliability
requirement — and the reliability requirement can be satisfied by bringing the statement within a
“firmly rooted” hear say exception. The rdiability requirement therefore posesno greater obstacle

isto give a defendant charged with crime an oppor tunity to cr oss-examine the witnesses against him.” None
of these cases mentioned the word hear say. Two cases presented as secondary citations, Queen v.
Hepburn, 7 Cranch (11 U.S.) 290, 295 (1813), and Hopt v. Peopleof Territory of Utah, 110U.S. 574, 581
(1884), the former a civil case, did discuss hear say — but did not mention confrontation.

178 See Dutton v. Evans, 400 U.S. 74, 80-81 (1970) ("[Although the Sixth Amendment's
Confrontation Clause and the evidentiary hearsay rule stem from the sameroots [,] ... this Court has never
equated the two, and we declineto do sonow." (footnotes onitted)); Californiav. Green, 399 U.S. 149,
155-56 (1970) ( "Whileit may readily be conceded that hearsay rules and the Confrontation Clause are
generaly designed to protect similar vaues, it is quite a different thing to suggest that the overlap is
complete and that the Confrontation Clause is nothing more or less than a codification of the rules of
hearsay and their exceptions as they existed histarically at commonlaw."); see also United States v. Inadi,
475 U.S 387, 393n.5 (1986) (noting that the Confrontation Clauseand hearsay dodrinedo not overlap
complgely).

19 See Bourjaily v. United States, 483 U.S. 171, 182-83 (1987); White v. lllinas, 502 U.S. 346,
353 (1992) (discussing how "'hearsay rules and the Confrontation Clause are genaally designed to protect
similar values" and how they "'stem from the same roots™ (quoting Green, 399 U.S. at 155-56, and Dutton,
400 U.S. at 80-81)); Ohio v. Roberts, 448 U.S. 56, 65-66 (1980) (same); see generally 1dahov. Wright,
497 U.S. 805 (1990).

180 448 U.S. 56, 66 (1980).
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to the admissibility of prosecution evidence than does ordinary hearsay law.

At first, it appeared that the unavailability requirement would provide such an obstacle,
but the Court soonlargely eviscerated that requirement. The guiding principle seems to be to
follow the Federal Rules of Evidence, which now provide the dominant framework for American
evidentiary law. If the statement fits within one of the enumerated exemptions to the hearsay rule
that, as expressed in the Federa Rules, do not make unavailability of the declarant arequirement
for admissibility, then the Court will not impose an unavailability requirement under the
Confrontation Clause.

Like Pointer and Mattox, Roberts involved prior testimony given in aformal
proceeding.’® The prosecution offered the statements under the hearsay exception for former
testimony, now expressed in Federa Rule of Evidence 804(b)(1), which applies only if the
declarant isunavailable. And so the Roberts Court articulated the unavailability requirement. in
other settings in which unavailability would be a requisite for admissbility under the Federal
Rules, the Court has hdd out theposshility that the Confrontation Clause requires unavail ability
as a conditutional matter.*®

In United States v. Inadi,"* however, a majority of the Court held that Roberts established
an unavail ahility requiremert only for prior testimony, and not for all out-of-court statements.
The Inadi Court refused to apply the unavailability requirement to statementsthat fit within the
hearsay exemption for statements of a conspirator. That exemption, as expressed in the Federal
Rules, does not require the declarant to be unavailable for the exemption to be applicable.’®* And

¥t Mattox involved testimony given at aprior trial, and Pointer and Roberts involved testimony
given at preliminary hearings.

82 |n Leev. lllinois, 476 U.S. 530, 539 (1986), in which the prosecution’s argument was that the
stat ement was against penal interest, the Court noted that it did not need to reach the question of
unavailability, because it held the statement inadmissibleon grounds of urreliability. InLilly v. Virginia,
527 U.S. 116 (1999), the prosecution also argued that the statement was one against pena interest, and the
plurality assumed explicitly that, to the extent unavailability of the declarant was required for admissibility,
the condition was satisfied /d. a 124 n.1. The exception for statements against interest is established for
federa courtsin Fed. R. Evid. 804(b)(3), which applies only if the declarant is unavailable. Also, in Idaho
v. Wright, 497 U.S. 805, 816 (1990), the Court madea point of sayingthat it waould *assumewithout
dedding thet, to the extent theunavailability requirement applies in this case the[declarant] wasan
unavailable witness.” T here, the state argued that the statement fit within the residua exception to the
hearsay rule, but the Court properly refused to regard this open-ended exception as a firmly rooted one for
purposes of Confrontation Clauseanalysis.

183 485 U.S. 387 (1986).
18 Fep . R. Ev. 801(d)(2)(E).
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in 1992, in White v. Illinois,"® the Court held that the unavail ability requirement did not apply to
statements that fit within Illinois' hearsay exception for statements made for purposes of medical
treatment or —mog importantly for purposes of thisarticle— within its exception for
“gpontaneous declarations.” 1llinois did not then have an evidentiary codification based on the
Fedeaal Rules, but itsstatutory medcd satement exceptionwas very similar to the exception
provided by Federal Ruleof Evidence 803(4).*¢ And it articulated its common law “ spontaneous
declaration” exceptioninterms identicd to the “excited utterance” exception of Federal Rule of
Evidence 803(2)."*" And those exceptions too, apply even if the declarant is avail able.

At the same time, the White Court held that the “excited utterance” exception, as well as
the madicd statement exception, is “firmly rooted” for purposes of Confrontation Clause aralysis
Thus, theway isclear: If astatement is deemed to be within the “excited utterance” exception,
thenunder the Supreme Court’ sinterpretation the Confrontation Clause poses no obgacle to its
admission, even if the declarant is available to be awitness but is not caled by the prosecution.*®
Aswe have shown, prosecutors soon began in earnest to take advantage of this opportunity.

IV. Revamping Confrontation Theory

To us, the willingness of courtsto dlow prosecutorsto provetheir casesthrough did-in
testimony, without even demonstrating why the caller has not been brought to court as awitness,
demonstrates that something has gone very wrong with the jurisprudence of the confrontation
right; it seemsto us self-evident that a proper conception of the right would not tolerate the
practice. We expect that some readers will agree — but not al. In thisPart, we explainwhat we
think is wrong with the Supreme Court’ s conception of the confrontation right, and we argue that
the Court should adopt aradically different approach, one that would not toler ate this use of did-
integimony. In effect, we argue from both ends We contend that the phenomenon of did-in
testimony helps demonstrate that confrontation jurisprudence should be revamped along the lines
we sugged, and we contend that a proper conception of the confrontation right woud lead to a

185 502 U.S. 346 (1992).

% |[linois Rev.Stat., ch. 38, 1 115-13 (1989), provided that in certain prosecutions

“statements made by the victim to medical personnel for pur poses of medical diagnosis or
treatment including descriptions of the cause of symptom, pain or sensations, or the incepti on or
gereral character of the cause or external sourcethereof insofar as reasonably pertinent to
diagnosis or treatment shall beadmitted as an exception to the hearsay rule"

187 See Peoplev. White 198 111.App.3d 641, 648, 144 [Il.Dec. 722, 727, 555 N.E.2d 1241, 1246
(1990).

18 A state corstitution’s corfrontation clause may still pose an obstacleto admissian, however.
See, e.g., Statev. Ortiz, 845 P2d 547, 557 (Hawaii 1993); State v. Lopez, 926 P.2d 784, 788-789 (N.M.
App 1996).

48



far different judicial attitude towards did-in tesimony.

In Section A, we conterd tha the Court has erred intying the confrortation right to
hearsay law and in making its applicability in a given case depend on whether the particul ar
statement at issue, or a category of gatements into whichthat one might fit, is deemed reliabe.
This approach gives the right too broad a scope and then denigratesit by dilution. |t treatsthe
right as a generalized protection against unreliable evidence — arole for which it isnot needed,
and which, asillustraed by the very type of staement tha isthe focus of this article it does not
performwel. Atthe sametime, it falsto recognize the right as an expresson of one of the basic
procedures of our sysem. Thus, asillustrated by the recent case of Lilly v. Virginia, it makes
essy cases hard; instead of treating the Confrontation Clause as a ringing endorsement of a
principle that commands widespread respect, the courts must treat it as a complex, amorphous,
and technical expression of principles that are baffling even to lawyers.

In Section B, we argue that a better approach, more consistent with the language and
history of the Clause and with anintuitive sense for what the confrontation right is dl about, can
be articulated independently of hearsay lav. Under thisapproach, the Clause does not apply to
hear say in generd, but only to satementstha are deemed testimonial. Asto those, however, it
creates a categorical rule: The statement should not be admitted against the accused unless he has
had an adequate opportunity to cross-examine the declarant under oath. Tothisrule, we would
admit only one qualificaion: If the declarant is unavalable to testify at trial because of
misconduct of the accused, then the accused should be deemed to have forfeited theright. We
will show how this approach can be applied in the case of statements made in 911 and follow-up
conversations.

In Section C we will compare our gpproach to otherswith which it bears some
resemblance. Subtle differences can have important consequencesin this context, and we will
show how thisis true with did-in testimony.

A. Flaws of the Current Doctrine

1. Language and Structure

It isimportant to pay attention to the language of the Sxth Amendment. That is sdf-
evidently trueif oneisatextualist or any other kind of origindist. But even if oneisnot, the
articulation of the confrontaionright in the Amendment, and the context in which it isset out,
may contain significant indications of how the right should be construed. Even if we accord no
preriptive force to the congitutional text, it is animportart articulation of the right.

The Sixth Amendment reads in full as follows:

Inall criminal prosecutions, the accused shdl enjoy theright to aspeedy and public
trial, by an impartial jury of the State and district wherein the crime shall have been
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committed, which digtrict shal have been previoudy ascertained by law, and to be
informed of the nature and cause of the accusation; to be confronted with the witnesses
againgt him; to have compulsory process for obtaining witnesses in his favor, and to have
the Assigance of Counsel for his defence.

Note at the out set that the Amendment does not read like abalancing doctrine. Onthe
contrary, it provides rights to apply “[ijn al criminal prosecutions.” Tha language has not been
congtrued as broadly asit might be; the Supreme Court has, for example, held with consider able
historical support that “thereisacategory of petty crimes or offenses which isnot subject to the
Sixth Amendment jury trial provisions.”*®® Moreover, in some cases, the exact bounds of the
rights are limited by the open-textured words used to describe them — how dow can atria be and
ill qudify as speedy?® And the rights are subject to waiver** or forfeiture.*®> But within their
bounds, the rights are categorica. That is, they are stated and applied without qualification.™*
Thus, the Amendment does not say, nor has it been construed to provide, that the accused shal
enjoy the right to be tried by ajury unless the facts are so complicated that ajury would not likely
understand them or be able to render an accur ate verdict, or that he shal enjoy theright “to have
the Assigance of Counsel for his defence” unless his guilt isso clear that such assstance would
probably do little good, or in the circumstances of the case it would actually obstruct the search
for truth. Even in an “age of balancing,”*** there are some absolutes.

Now focus on the Confrontation Clauseitsdf. Insmpleand sraightforward terms, it

% Duncan v. Louisana, 391 U.S. 145, 159(1968). See also, e.g., Scott v. Illinois, 440 U.S. 367
(1979) (holding that the federal constitution is not violated if a statetrial court fails to appoint counsd in a
case in which theaccused is na actually punished with imprisonment).

19 Pretty slow. See Barker v. Wingo, 407 U.S. 514 (1972) (holding no violation created in the
circumstances by a dday of well ove fiveyears baween arrest and trial); id. at 521 (“the right to speedy
trial is amore vague concept than other procedurd rights. . .. We cannot definitely say how long istoo
long in a system where justiceis supposed to beswift but deliberate.”).

91 See, e.g., VonMoltke v. Gillies, 332 U.S. 708 (1948) (discussing criteria for waive of right to
counsdl); Patton v. United States, 281 U.S. 276 (1930) (permitting waiver of jury trial).

192 \WWAYNE R. LAFAVE & JEROLD H. ISRAEL, CRIMINAL PROCEDURE 546 (2d ed. 1991) (“ Although
commonly described as involving waivers, cases in which defendants have been forced to procesd pro se
becausethey failedto dbtaincounsd prior totrial are more appropriatdy characterized as farfeiture
cases.”).

198 See, e.g., Argersinger v. Hamlin, 407 U.S. 25 (1972) (holding that “absent a knowing and
voluntary waiver, no person may beimprisoned for any offense, whether classified as petty, misdemeanor,
or felony, unless hewas represented by counsd at trial”).

94T, Alexande Alanikoff, Constitutional Law in the Age of Balancing, 96 YALE L.J. 943
(1987).
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providesthat “[i]nall aiminal prosecutions, the accused shall enjoy theright . . . to be confronted
with the witnesses againgt him.” Like the other clauses in the Amendment, it ssemsto establish a
procedural right of the accused, in this case aright that takes effect if a person acts as a witness
againgt him. And, like the other rights established by the Amendment, this one appearsto be
categorical. Thisis most easly seenwithrespect to what now appears to be the core case for
application of the Clause, the witness who tedtifies a trid.'* The Clause does not speak about
the reliability of the witness s testimony —it does not say that the accused shall enjoy the right to
be confronted with the witnesses against him unless their testimony is so religble that theright is
of little value. (“Thank you, Ms. Witness for that helpful testimony. Y ou are excused; thereisno
need for the accused to cross-examine you.”) Nor does the Clause suggest that if a witness
testifiesbefore trial, without the accused having the right to confront her, but later becomes
unavailable through no fault of the accused, then the prosecution may use the pre-tria testimony
and the confrontation right does not apply. Of course, there is amhiguity in the term “witnesses,”
which we shdl explore. But it isimportant to bear in mind that this isthe key term used in the
Clause. The Clause does not speak about hearsay declarants—it does not say the accused shall
enjoy the right to be confronted with the declarants of any hearsay offered againgt him.

Taking the text of the Confrontation Clause and of the whole Sixth Amendment seri oudy,
then, it gppears that the Clause ses forth asimple categorical rule tha an accused has aright —
subject to waiver or forfeiture —to confront the witnessesagainst him, whoever they may be.
And that, we will argue, isindeed the proper way to view the Clause. But now compareto this
view the Confrorntation docrine currently estallished by the Supreme Couirt.

First, rather than viewing the Clause as setting forth a procedural right, the current
doctrine focuses onthe Clause as arule of evidence. The difference, though not airtight (for the
procedure is enforced in part through exclusion of evidencethat violates it), is significant. As
suggested above, categorical procedural rights are common in our system.*® It isnot strangefor
us to conclude, when presented with a procedural alternative that is tempting in a particular case,
that we just don’' t do things that way. Rules of evidence, by contrast, tend away from absolutism,
because they involve an assessment of whether the evidence will help or hurt in deter mining truth,
and that assessment almost inevitably involvesattention to the details of the particular case.

Second, as arelated matter, there is no serious atempt under current dodrine to cometo
grips with the term“witnesses.” The Roberts Court did not view the term as a sgnificant
limitation on the scope of the Clause. It implicitly assumed that any hearsay declarant is a witness

1% We say thet thisnow appears to be the core case for application of the Clause because, as our
higtorical review has suggested, in its origins the Clause was more concerned wi th ensuring that wi tnesses
be brought before the accused than with prescribing what happened when they were br ought there.

1% Another example, inaddition to those discussed abowve, is that no matter how truthful it seems a
witness will be she must testify unde oath o affirmation Fep. R. Evip. 603 (requirement applicableto
“every witness”).
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withinthe meaning of the Clause, for it spoke of a potential Confrontation issue arising whenever
“ahearsay declarant is not present for cross-examination at trid.” How did hearsay get into this
picture, one might ask? Rather than attempt to define the word “witnesses” — not an easy matter,
as we shall see —the Court simply borrowed a concept that seemed related. But note how broad
this makes the reach of the Confrontation Clause. Any person who makes an assertion that is
later offered to prove the truth of the assertion isa hearsay dedarant, even if indoing so she was
just going about her daily business, with no anticipation of litigation. The clerk who makes a
routine entry ina business record, or the conpirator who conducts amundane conversationwith
her colleagues, may turn out to be a hearsay declarant, depending on the use that a litigant |ater
attemptsto make of the satement at trid.

Third, given that it appliesthe right over such abroad region, the current doctrine
inevitably dilutes theright. A system that excluded all hearsay is untenade.”®” Thus, the Court
has had to develop a mechanism for limiting the right. Given that the Court has equated the scope
of the right to the scope of hearsay law, it is not surprising that the principa mechanism that the
Court has chosen hasbeen the prime criterionthat Wigmore articulated for the admissibility of
hear say, reliability or trustworthiness. Thus, the confrontation right, instead of being sturdily
defined within defensible boundaries, has becomean amorphousright aga nst the admission of
untrustworthy evidence And that, as we will now argue, is aninappropriate standard.

2. The Inappropriateness of the Trustworthiness Standard

The Supreme Court has said that the “underlying purposg’ of the Confrontation Clauseis
“to augment accuracy inthe factfinding process by ensuring the defendant an effective means to
test adverse evidence.”'*® Because aross-examination is considered, inthe famous words of
Wigmore, the“greates legal engine ever invented for the discovery of truth,”** ordinarily an out-
of-court gatement will not be admitted aganst an accused unless he has had an adequate
opportunity to examine the declarant of the statement. But because the Court regards the Clause
as evincing “a practical concernfor the accuracy of the truth-determining process in criminal
trials,”?® it hasconcluded that in some settings other assurances that “the trier of fact [has] a

97 Cf. Ohio v. Roberts, 448 U.S. 56, 63 (1980) (“If one were to read this language [of the
Confrontation Clause] literally, it would requir e, on objection, the exclusion of any statement made by a
dedarant not presert at trial. . . . But, if thus applied, the Clause would abrogéae virtually every hearsay
exception, aresult long rejected as unintended and too extreme.”).

1% Ohio v. Robats, 448 U.S. 56, 66 (1980).

199 5 JoHN HENRY WIGMORE, A TREATISE ON THE ANGLO-AMERICAN SYSTEM OF EVIDENCE IN
TrRIALSAT ComMoN Law 8 1367 (3d ed. 1940), quoted in Californiav. Green, 399 U.S. 149, 158 (1970),
and Ohio v. Roberts, 448 U.S. 56, 63 n.6 (1980).

29 Dutton v. Evans, 400 U.S. 74, 89 (1970) (plurality opinion).
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satisfactory basis for evaluating the truth of the prior statement” will satisfy the Clause®* In
particular, a statement may be admitted without violating the Clause if the Court deemsthe
statement to be “so trustworthy that cross-examination of the declarant would be of marginal
utility.”*? The Court has faled to recognize, however, that if this standard is truly the measure of
trustworthiness, very little evidence would saidy it.

In justifying the admissibility of statementsfitting within the“dying dedaratior’ exception
to the hearsay rule, for example, the Court has in recent years approvingly quoted the old wisdom
that “the sene of impending deathispresumed to remove all temptation to falsehood, and to
enforce as strict an adherenceto the truth as would the obligation of oath,"** and that “no person,
who isimmediately going into the presence of his Maker, will do so with a lie upon his lips."?*
Onemug really have fathinthe old-time religionto make these perceptions the basis of
jurisprudence of the Confrontation Clause.

Let's perform a simple thought experiment. Victim, having identified Defendant as the
person who fataly wounded him, promptly meetshisMaker. But asit hgppens, the Maker is
willing to cooperate to allow Victim to testify by remote hookup —there aren’t really any
technological limitationsin this thought experiment — and respond to cross-examination by
Defendant’s counsal. How likely isit that Defendant’s counsal would say, “No thanks,” thinking
to her=lf, “Coudn t do anything with him. He made the statement when he knew the géaes of
heaven were about to open, s0it’sobvioudy reliable beyond any genuine doubt”? Not at all
likely. Thisistheprimewitness in a murder case, and — even if she thinks that Victim’s sincerity
is beyond doubt — counsel will take the opportunity to explore such matters as reasonsto believe
that Victim did not have a good chance to observe his assailant, or that in fact hisaccusation was
a conclusion based on questionald e inferences that he did not disclose. Beyond that, counsel may
want to explore whether Victimhas minimized his role in provoking the attack or whether he had
agrudge against Defendant. Thus, it strikes us as nearly laughable to say that Victim's stat ement
is S0 trustworthy that we can comfortably conclude that cross-examination of Victim would be
essentially worthless.

Smilarly, the Court hassad that “[t]he bass for the ‘excited utterance exception. .. is
that such statements are given under circumstances that eliminate the possibility of fabrication,
coaching, or confabulation, and that therefore the circumstances surrounding the making of the
statement provide sufficient assurance that the statement istrustworthy and that cross-examina-

201 Cgliforniav. Green, 399 U.S. 149, 161 (1970).
202 | daho v. Wright, 497 U.S. 805, 823 (1990).
23 Mattox, 156 U.S. at 244, quoted in |daho v. Wright, 497 U.S. at 820.

%4 Queen v. Osman, 15 Cox Crim.Cas. 1, 3 (Eng.N.Wales Cir.1881) (Lush, L.J.), quoted in Idaho
v. Wright, 497 U.S. at 820.
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tion would be superfluous.”*® Superfluous?! Consider the statementswe have discussed in this
article, made to 911 operators or to responding officers Sometimes, we have shown, there are
substantial reasons to doubt the truthfulness of such statements. Could oneredly say with a
straight face that as a genera matter defense counsel could get no benefit from cross-examining
the declarants? Certainly when a caller does testify, defense counsel do not as a rule conclude
that the statement is so clearly reliable that cross-examination would obvioudy be worthless, and
90 declineeventotry.

Thus, if trustworthiness means “so clearly truthful that the opportunity to cross-examine
the declarant would offer the accused little bendfit and can be safely discarded,” then the caegory
of trustworthy satementsisfar narrower than currert doctrine, incorporating the common
hearsay exceptions, indicates Indeed, the category of staements meeting thisrigorous criterion
may be very simall indeed, and there is no apparent way in which the courtscan reliably discern
which gatementsdo meet it.

Consider, then, an alternative definition of trustworthiness — *so probably truthful that the
truth-determining process is better off with the statement admitted, even though the declarant has
not been cross-examined, than without any statement on the subject from the declarart.” But
such astandard would provide dight resistance to the admission of hearsay. Thereisno
psychological evidence or other persuasive reason to believe that jurors tend to overvalue hearsay
evidence by so much that the truth-determining processisimproved by shutting their eyes and
ears to the evidence rather than exposing them to it and allowing them to assess its deficiencies.*®

In addition, such a standard is static, not taking into account the impact that an excluson-
ary rule hasin encouraging a prosecutor to present the declarant as alive witness, and so avoid
the exclusion, if doing so isfeasble—that is, if the declarant isavailable. So another dternative
definition of trustworthiness might be “so probably truthful that it is not worthwhile to induce the
prosecution to produce the declarant as alive withess” But this third definition fares no better
than the other two. If the declarant is unavailable, it is congruent with the second definition,
because the prosecutor cannot feasidy produce the declarant — and hence virtually any hearsay
would be admissible. If the declarant isavailable, this standard would seemto call for a balance
of the difficuties in producing her aganst the additional dfficultiesfor truth-determination
created if sheisnot produced. Application of such agrand, overal balance would be erratic and
unpredictable, which may account in part for the Supreme Court’s lack of disposition to attempt

%|daho v. Wright, 497 U.S. at 820.

2% Empirical evidence suggests that jurors do not fail to discourt hearsay evidence totake its
weaknesses into accourt. See, e.g., Margare Bull Kovera, Roger C. Park, & StevenD. Perrod, Jurors'
Perceptions of Eyewitnesses and Hearsay Evidence, 76 MINN. L. Rev. 703 (1992). Indedd, it may bethat
in some circumstances juror s tend to discount hear say too much rather thantoo little.  See Peter Miene,
Roge C. Park, & Eugene Borgida, Juror Decision Making and the Evaluation of Hearsay Evidence, 76
MiINN. L. Rev. 683 (1992).
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Indeed, whatever standard of trustwort hiness might be used, application is bound to be
difficult. A good assessment of the probability that a given statement isaccurate depends on an
asesgnent of all the factsinthe case To the extent that the standard of trustworthiness attempts
to takeall those factsinto account,?®® the confrontation right becomes essentially a case-by-case
assessment of how likely the declarant was speaking accurately — which often is effectively an
assessment by the court of how likely the defendant appearsto be guilty. To the extent that the
standard atempts to make the determination more uniform, by cropping certain types of
information out of the inquiry®® or acting on generalizations,*° it can aspire only to rough
accuracy.

The fundamental problem isthat, instead of grappling with the question of what the
confrontation right means, the Court has assumed that the right presumptively applies across a
broad domain and then attempted to use a trusworthiness sandard to determine the circum-
gances in which the right may be safdly disregarded. Thus, it seemsunlikely that the Court would
say that the accused’ s right to be confronted with “the witnesses against him” means that he has a
right to be confronted with “the declarant of any hearsay statement that is not trustworthy.”
Trustworthiness isatool used by the Court to pick up the dack left by itsfailure to articulate the
meaning of the right.

Justice Scalia wasfar closer to themark insaying that “the Confrontation Clause does not
guaranteereliab e evidence; it guarantees ecific trial procedures that werethought to assure
reliable evidence . . . .”** But eventhisstatement, witha proper emphasis on procedure, over-
emphasizes the reliability of evidence. That a witness has been cross-examined does not make her
statement reliable; Witnesses often speak falsely, and much of what atrial is about is the attempt
to determine when they are doing 0. Moreover, that a statement is not reliable does not mean
that it does not contribute to accurate fact-finding. An accurate factual finding may and often
does depend on an accumulation of evidence, no single piece of which pointsinfalibly to the

%7 Indeed, as discussad above, except in the context of prior testimonial statements the Court has
thus far rfused to make theavailability of thededarant a ground far excluding her hearsay statemert.

208 As the current dactrine does by asking about “particul arized guarantees of trustworthiness.”

209 Asthe current doctrine does in prescribing that a court may not consider corroborating evidence
in deerminingwhether the “particu arized guarantees” standard is me.

219 Asthe current doctrine does in asking whether the statement fits within a“firmly rooted”
hearsay exception.

21 Maryland v. Craig, 497 U.S. 836, 862 (1990) (Scalia, J., dssenting), quoted in Lilly v.
Virginia, 527 U.S. 116, 142 (Breyer, J., concurring).

55



finding. In the comnon phrase, “alrick is not awall,”*? and abrick that itself may not be
characterized as reliable may form part of awall of evidence supporting an accurate finding.

3. Making Easy Cases Hard

Because it does not proceed from a good sense of what the confrontation right means, the
current approach makes easy cases hard. Consider, for example, Lilly v. Virginia.®® Inthat case,
three men wert on a crime spree during which one of them shot another young man to death.
One of thethree, Mark Lilly, made statements to the police admitting to various crimes and
identifying his brother Benjamin asthe triggerman. Mark asserted the privilege againg self-
incrimination a Benjamin’stria, and so was deemed unavailable to testify. Accordingly, the
prosecution offered his prior statementsinto evidence. Over the defendant’ s objection, the
statements were admitted. Benjamin was convicted and the Virgina Supreme Court affirmed.

Recdl that in Tong’s Case in 1662 the judges of King's Bench established that a
confession could be offered only against the person who made it, not against another per son who
did not have achanceto cross-examine him.?* Under traditional prindples, therefore, it appears
that this ought to have been an easy case?® And Justice Scaliasaw the case that way. In aone-
paragraph opinion, he said that use of Mark Lilly s gatement without making him available for
cross-examination constituted “a paradigmetic Confrontation Clause violation.”#*

Most of the Court, however, operated under the Roberts rubric, and that made Lilly a
rather difficult case, yidding a 5-4 dedsonand six separae opinions. First, the justiceshad to
comparethe gatementsat issueto the hearsay exception for satementsagaing interest. This
inquiry posed two questions: Within what bounds, if any, should the given exception be

22 McCormick oN EvIDENCE § 185, at 641 (John W. Strong, gen. ed, 5 ed. 1999).

#3527 U.S. 116 (1999). For further commentary on Lilly, see Richard D. Friedman, Lilly v.
Virginia Glimmers of Hope for the Confrontation Clause?, INT'L COMMENTARY ON EviDENCE (July 10,
2000), availableat http://mwww.law.qub.ac.uk/icd.

Leev. Illinois, 476 U.S. 530 (1990), which like Lilly involved an accomnplice confession and was
dedded by a 5-4 vote, woud furnish nearly as good an illustration of how thecurrernt dodrine makes what
should appear to be ablatant violation of the Confrontation Clause look like a hard case. And, on the other
sideof the cain, we bdieve that inothe cases e.g., United Statesv. Inadi, 475 U.S. 387 (1986), the
current doctrine forces the Court to struggle with some cases that properly conceived do not pose a genuine
Confrontation Clause concern at all.

214 See note 107 supra and accomparying text.

215 \We put asidethe possbility — becauseit is nat one that thecourts addressed — that Mark
asserted the privilegebecause o persuasionor inducement by Benjamin or someoneacting in his interests.

216 527 U.S. at 143 (Scalia, J., concurring in part and conaurring in thejudgment).
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considered “firmly rooted”? Do the particular statements at issue fit within those bounds? Justice
Stevens, for the plurality, focused on the first question and dissected the exception, concluding
that “accomplices confessions that inculpate a criminal defendant are not within a firmly rooted
exception to the hearsay rule as that concept has been defined in our Confrontation Clause
jurisprudence.”?*” Chief Justice Rehnquist, for himself and two other justices, declined to make
such a categorical pronouncement, but concluded that Mark’ s statements against his penal interest
were so far removed in time and place from the statement s inculpating Benjamin in the shooting
that the latter could not be considered within the exception for Confrontation Clause purposes.?®
Tha wasnot the end of the matter, however. Thestatements might still satisfy the reliability
requirement of Roberts if they showed sufficient “particularized guarantees of trustworthiness.”
After what he recognized to be a “fact-intensive” inquiry?® —one that the Chief Justice thought
was premature — Judice Stevens concluded that they did not. The inquiry was confined, however,
because in accordance with the Court’s decison in Idaho v. Wright it was willing to examine only
indicia of reliability that indicated the “inherent reliakility” of the statements; the Court was
precluded fromrelying on a basis, corroborative evidence, that frequently offers strong guarantees
of trustworthiness.

Should Lilly have been so difficult? Justice Scalia s brief opinion suggests not, and that
both Justice Sevens and Chief Justice Rehnquist overlooked some badc principle that should
have made the case easy. Hedid not attempt to articulate such aprinciple, however. Ironicdly,
however, Justice Stevens’ opinion, while adhering to the reiability-based orientation of the
Court’s confrontation analysis and refusing to speak in categorica terms, did point towards such a
principle:

It is highly unlikely that the presumptive unreliability that attaches to accomplices
confessions that shift or spread blame can be effectively rebutted when the datemernts are
given under conditions that impliceae the core concerns of the old ex parte afidavit
practice —that is, when the government is involved in the statements production, and
when the statements describe past events and have not been subjected to adversarid
testing.??*

Justice Breyer, while joining the plurality opinion, wrote separately to suggest that the law of the

27527 U.S. at 134.

#8527 U.S. at 145 (Rehnquist, C.J., concurring inthe judgment).

29527 U.S. at 134, 136.

220497 U.S. 805, 822(1990). See id. at 828 (Kennedy, J., dissenting) (“It isamatter of common
sense for most people that one of the best ways to determine whether what someone says is trustworthy is
to seeif it is corroborated by other evidence™).

21527 U.S. at 137.
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Confrontation Clause might be improved by breaking its link to hearsay law and by recognizing
that the Clause wasmeart to principally to protect “[t]he right of an accused to meet his accusers
faceto face” rather than the trustworthiness of evidence.?”® We agree, and in the next section we
will discuss how the Confrontation Clause might be re-conceptudized, and how doing so would
help solvethe problem of dial-in testimony.

B. A Re-conceptualized Confrontation Right: Protecting the Conditions for Testimony

It istempting to think that a witness isone who testifies at trial, or at formal pre-trial
proceedings, and that the Confrontation Clause isa protection primarily drawn to govern the
procedure for taking testimony from such persons, with some peripheral (and necessarily
uncertain) application to out-of-court declarants.?® But we think the history that we have
summarized inPart 111 shows tha the core idea behind the Clauseisto ensure that those who
provide testimony against the accused do so openly, under oath, in the presence of the accused,”
subject to examination by the accused, and, if reasonably possible, a trid.?® Andthe language of
the Clause points in the same direction — an accused has aright to “be confronted with” the
witnesses against him, meaning that they must be drawn together — presumably & trid,
presumably “face to face” —for the giving of tesimony. The Confrontation Clause certainly is
concerned with what happens when a prosecution witnesstestifiesat trid. But itsfirst concern is
to make sure that the withess does testify, if at dl, at trid or in another forum where the
confrontation right can be preserved.

222527 U.S. at 140, see id. a 142 (“[W]hy should we, like Walter Raleigh's prosecutor, deny a
pleato ‘let my Accusa comeface to face,” with words (now related to the penal interest exception) such as,
‘The law presumes, a man will not accuse himself to accuse anothe’?*).

223 See Akhil Reed Amar, Confrontation Clause First Principles: A Reply to Professor Friedman,
86 Geo. L.J. 1045, 1046, 1048-49 (1998) (“the word ‘witnesses’ in the Confrontation Clause means in-
court ‘witnesses who testify rather than out-of -court . . . eyewitnesses who do not,” but concluding that the
Clause should cover “government-prepar ed affidavits and depositions’ and “[p]olice station confessions
and statemens”).

224 \We dide here questions of the type posed by M aryland v. Craig, 497 U.S. 836 (1990), whether
the presance reguirement can be satisfied in some circumstances, even though the accused and the witness
arein separate rooms, by avideo connection. In Craig, abare majority of the Supreme Court held in the
affirmative with respect to those child witnesses who, case-specific findings i ndicat e, would be traumatized
by having to testify with the accused in the same room.

% |f the witness is unavailable to testify at trial, testimony previously taken under oath and subject
to crass-examination may suffice. See, e.g., Ohio v. Roberts, 448 U.S. 56 (1980) (holding that admission
at trial of testimony given at preliminary hearing by a witness deemed unavailableat trial dd nat vidate
Confrontation Clause); ¢f. Fep. R. Evip. 804(b)(1) (providing hearsay exception for for mer testimony
given by witnesses now uravailable).
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Put another way, a person is not awitness for purposes of the Confrontation Clause
because she istestifying at trial or some other formal proceeding. Rather, sheis awitness
because she has made a testimonial gatement and therefore she must do so under prescribed
procedures, among which are that she must be sulject to examination by the accused; if she does
not, the statement may not be used against the accused.

Of course, this approach requires us to have a sense of what constitutes a testimonial
satement. Crafting a precise definition is not a smple matter, but we believe the history and
policy of the Clauseyieldtolerable clarity: The Clause is meant to prevent aprosecution from
being based on testimony given behind closed doors, not under oath or subject to examination by
theaccused. Imagine, then, that there were no confrontation right. If a person made a statement
with the anticipation that it would be used in prosecuting the accused, and the statement was so
used, then the person should be deemed to be testifying against the accused. T hat the statement
was made informdly, perhgos privatdy and without oath or adverse examination, would not
undercut this conclusion. Rather, this hypothetica system without a confrontation right would
tolerate such informal testimony. Now, clearly such methods of testimony are just what the
Confrontation Clause is meant to prevent. Sowe might say that if aperson makesasatement in
circumstances in which — but for the confrontation right — she would understand that the
statement would likely be used as evidence against the accused, the person is acting as a witness
againg the accused, making atestimonia statement. But application of that standard may be
overly complex, both because of the conditional (“but for the confrontation right”) and because it
focuses on the subjective state of mind of the person. A standard somewhat easier to apply, but
yidding smilar results, would be: If a statement is made in circumstances in which areasonable
person would realize that it was likely to be used in investigation or prosecution of acrime, then
the gatement should be deemed tegimonial. Various rules of thumb can assist in application of
this standard.#®

If astatement istestimonial, so the declarant isawitness for purposes of the
Confrontation Clause, thenit must not be offered against the accused unless the conditions for
testimony have been satisfied — among which are that the witness must have made or confirmed
the statement under oat h and that the accused must have had an adequate opportunity to cross-

226 A statement made knowingly tothe autharities that describes criminal activity is almast
alwaystestimonia. A statement made by a person claiming to be the victim of a crime and
describing the crime is usually testimonial, whether made to the authorities or not. If, in
the case of a crime committed over a short period of time, a statement is made before the
crime is committed, it almost certainly is not testimonia. A statement made by one
participant in a crimina enterprise to anot her, intended to further the enterprise, is not
testimonial. And reither is a Satement made in the caurse of going about ore'sordinary
business, madebefare thecriminal act has occurred or with no recognition that it rd ates to
crimina activity.

Richard D. Friedman, Confrontation: The Search for Basic Principles, 86 Geo. L.J. 1011, 1042-43
(1998).
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examine her. Thisisacategorica rule, subject to but one qualification: |f theinability of the
witness to testify under these proceduresis attributable to wrongdoing by the accused, then the
accused may be deemed to haveforfeited the confrontation right 2%

Let us see how this standard would apply in two recurrent types of cases. First, consider
accomplice confessions, asin Lilly. Mark Lilly’sstaementsto the police were certainly
testimonial. A murder had been committed, and Mark Lilly knew that the police were
investigating it. Furthermore, his statement identified his brother as thetriggerman. Clearly, a
reasonable person in Mark Lilly's position would know that he was providing information to the
police for invedtigation and prosecution of the crime. Accordingly, the Satement was tesimonid,
and it should not have been admitted against Benjamin Lilly unlessMark confirmed it under oath
and subject to cross-examination. The case was every bit as easy as Justice Scalia's brief
concurrence made it appear. Thiswas indeed "a paradigmatic Confrontation Clause violation™ —
without reference to whether the statement was rdiable or not.

Now consider statements made in 911 cdls and to regponding police officers. A
reasonald e person knows dhe is speaking to officialdom — either to police officersor to agents
whose regular employment calls on them to pass information on to the police, from whom it may
go to the prosecutorial authorities?® The caller'sstatements may therefore serve either or both of
two primary objectives— to ganinmediate official asdgance in ending or relieving an exigent,
per haps dangerous, Stuation, and to provide information for investigation and possible
prosecution related to that Situation. In occasional cases, the first objective may dominate — the
statement is little more than a cry for help — and such statement s may be considered non-
testimonid, a least to the extent that they are not offeredto prove thetruth of what they asert.
But asour discusson in Part | has shown, these statement s are often more detailed, providing
sgnificant information that the police do not need for immediate intervention but that may be
useful to the crimina justice system in investigation and prosecution. Such statements should be
congdered tesimonia, and the confrontation right should gpply to them.

Interestingly, the standard that this approach suggests isquite similar to that of the excited
utterance exception as it originally emerged, and as we have described it above in Part 111, but
without the metaphysical digtinctions that the nineteenth century courts sometimesinvoked. The

227 For a discussion of the bounds of this forfeture principle, taking the view that it applies even
whenthe crimebeing charged is theact that allegedy rendeed the witness unableto testify, seeRichard D.
Friedman, Confrontation and the Definition of Chutzpa, 31 IsRAEL L. Rev. 506 (1997).

228 |nterestingly, the new Oregon hearsay exception for statements by victims of domestic violence,
see note 20 supra, Seams drafted almost purposefully to facilitateadmission o statements that are
testimonia in nature. T he exception appliesto avictim’'s description of an incident of domestic violence,
made within 24 hours after the incident, if it has “sufficient indicia of reliability” and it was “recorded,
either electronically or in writing, or was made to a peace officer . . ., corrections officer, youth corrections
officer, parole and probation officer, anergency medcal technician o firefighter.” Or. Ev. Code R.
803(26).

60



more the statement narrates events, rather than merely asking for help, the more likely itisto be
considered testimonial.

Thus, if any ggnificant time has passed Sncethe eventsit describes, the satement is
probably tegimonial. When, as is often the case, the 911 cdl consgs largely of a seriesof
guestions by the operator, and responses by the caller, concerning not only the current incident
but the history of the relationship, the caller’s statements should be considered testimonial. When
0.J. Simpson called 911 to report an assault by his girlfriend,? his call was testimonial, not a plea
for urgent protection.

Often, of course, a911 cdl definitely issuch aplea. Evenin such a case, a court should
cdosdy scrutinizethecall. To the extent it isnecessary to tell about the cal because the call itself
is part of the incident being tried, then it should be admitted. Often, though, the contents of the
cdl are significant only asthe caller’ sreport of what has hgppened, and such areport should
usualy be considered testimonial.

Wedo not deny that therewill sometimes be close cases. But usualy the proper result
will be quite clear, for the guiding principle is clear: The Confrontation Clause is mearnt to
prevent a system in which awitness can testify against a defendant without taking an oath and
submitting herself to examination by the person she has accused.

C. Related Theories

The theory that we have presented hereis close in some respects to theories that have
been presented by Justice Thomas and by Professors Akhil Amar and Margaret Berger, but it also
differsin critical respects. I n Justice Thomas's view, "the Confrontation Clause isimplicated by
extrgjudicial statements only insofar as they are contained in formalized testimonial maerials, such
as affidavits, depositions, prior testimony, or confessions."?** Professor Amar takes a very similar
view, though he puts somewhat less enphasis on formalization and more on the governmental
role in preparation of the statement. According to him, "the Clause encompasses only those
'withesses who testify either by taking the stand in person or via government-prepared affidavits,
depositions, videotapes, and the like."?' Similarly, Professor Berger makes government

29 See note 79 supra.

20 Whitev. lllinois, 502 U.S. 346, 365 (T homas, J., concurring in part and concurring in the
judgment). See also Lilly v. Virginia, 527 U.S. 116, 143 (1999) (T homas, J., concurring in part and
concurring inthe judgment).

281 Akhil Reed Amar, Confrontation Clause First Principles: A Reply to Professor Friedman, 86
Geo. L.J. 1045, 1045 (1998).
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participation in the preparation of the statement the hallmark of her analysis?*> We will contend
herethat, if astatement istestimonia in the sense we have described, it should be covered by the
Confrontation Clause, whether or not it isformalized and whether or not the government
participated in making it.

The trouble with making formdization a prerequiste to coverage by the Confrontation
Clauseisthat it gets mattersalmost precisely backwards. Formalities such as the oath are not
necessary to render astatement tegimonial. Rather, they are necessary, but not sufficient, to
render testimony acceptable. Imagineajudicial systemthat advertised to the public as follows:

“1f you want to make a criminal accusaion againg a person, make the statement however
you wish and present it to us in away that we can passit onto the fact-finder. 1f you
want, you can make it in person to the fact-finder, but you don't have to. You can make it
on audio or video tape, you can make it in writing (no need for a signaure), you can make
it by telephone (we' ve set up a special number, 911, for just that purpose), or you can
make it to any person you wart, with therequest tha he or he passit on to us And you
don’t have to take an oath. In fact, if you want to do the whole thing anonymoudly, that’'s
OK, too?** We can use the gatemert at trial however you meke it.”

Given such areceptive dtitude, a person who made a statement for the police describing a crime,
perhaps by cdling 911, would be tedtifying in any meaningful sense of the term: T he personis
making a satement with the under standing that, in accordance with the usual procedures of the
crimnd justicesygem, it will probably be used as proof against the accused in a criminal trial.
The lack of formality would not make the statemert less testimonial. Instead, the lack of formal
requiremerts would make this systemfor the creation of testimony appalling.

Indeed, if formality were necessary to bring a statement within the Confrontation Clause,
perverseincertives woud aise. The government, or othersintereded in thecreation of
prosecution evidence, would have anincertive to encourage the making of statements — such as
911 calls — lacking formdlities such as the oath, because the avoidance of such formadities would
ensure that the statement would not be covered by the Confrontation Clause.

A rulethat the Confrontation Clause does not cover a statement unlessthe satement is

22 Margaret A. Bager, The Deconstitutionalization of the Confrontation Clause: A Proposal for
a Prosecutorial Restraint Model, 76 MINN. L. REv. 559, 561 (1991). Like Amar and us, Berger would
makethe proscription of the Clausea categoricd, bright-linerule See ACLU Brid, supra note 88. By
contradt, it appear s from Justice Thomas opinion in White that hewould hdd that, even if a statement fits
within the scope o the Confrontation Clause, it is exampted from the proscription of the Clauseif it also
fitsa* firmly-rooted” hearsay exception.

28 Cf. Smith v. lllinois 390 U.S. 129 (1968) (holding that the right to confront a prosecution
witness includes theright to ask thewitness' s name and address).
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formalized breaks down most obviously with respect to confessions. It is obvious that accomplice
confessions — such as those in the Raleigh, Tong, and Lilly cases, among many others — must be
covered by the Confrontation Clause; it is practically a commonplace that the Raleigh case was
one of the principa targets at which the Clause was amed. Justice Thomas brought confessons
withinthe ambit of the Clause as he would define it by simple fiat; that is, he declared that
confessions were among the “formadized testimonial materiads” covered by the Clause. But why is
aconfesson aformal statement? Asin Lilly, it can be made quite informally. This may be why
Ama admits to some difficulty in fitting confessonsinto his theory. He regards out-of-court
confessions as a hard case,®* a conclusion that does not square well withthe dear evidence tha,
as Justice Scalia has said, accomplice confessions are a“ paradigmatic” concern under lying the
Confrontation Clause.

In the end, Amar brings “[ p] olice station confessions and gatements’ within his theory of
the Confrontation Clause, presumably within the rather vague “and the like” safety vave of his
standard. Hisinclusion of the mysterious “and statements’ seems to reflect recognition that if an
accomplice confesson fits within the Clause thereis presumably no reason why an equally
accusatory statement, made under smilar circumstances but not inculpating the declarant along
with the accused, should not also be covered by the Clause.

Amar’s principa reason for bringing declarations made in the police station within the
Clause is that they “are prepared by the government for in-court use and arethen used in
court.”?* Thereis no doubt that, in modern criminal procedure, the government is usually
involvedin the taking or preparation of ategimonial statement by a witness for the prosecution.
After all, the paradigm for acceptable testimony is live testimony of the witness at trial in response
to questions from the prosecution and then cross-examination by the accused. And the prospect
of the government taking or preparing tegimony without affording the accused corfrontation
rights may be particularly disturbing. But thisdoesnot mean that government involvement is
necessary t0 render asatement tesimonid.

Indeed, such atheory is profoundly ahistorical. Until the 18" century most prosecutions
were private lawsuits,?° and yet the norm of the “altercation” between accuser and accused,
described by Thomas Smith inthe 16™ century,?” was established long before. Theright of the
accused to confront his accusersdoes not lose force in a gystem in which an accuser rather than

234 Amar, supra note 231, at 1048-49. Amar acknowledges that “ [p]olice station confessions and
satements’ are “often made without oath,” but argues that “they typicaly have other forma indicia of
testimony — response to precise questions, purportedly precise rendition or transcription or taping,
signature, and the like.” Id. at 1049.

% Id. at 1049.

2% Jonakait, supra note 111, at 97-98.

27 See note B supra and accomparying text.
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the stateisthe adverse party. Recadl theinsgstence of the Roman governor Festus that the
accused have an opportunity to confront his accusers face to face.*®

Even in asystem of governmental prosecutions, government involvement in the
prepar ation of astatement cannot reasonably be regarded as a prerequisite for the statement to fal
withinthe coverage of the Confrontation Clause. Suppose that, entirely urbidden, Accuser walks
into the police station and delivers a handwritten statement — printed on a transparency, no less,
so that it is ready for presentation to a jury — accusing Defendart of a crime, and then saunters
off. Wedo not believe that one can serioudy contend that the Confrontation Clause has nothing
to say about the use of this staement in a prosecution of Defendant because government agerts
were not involved in itsproduction (or, for that metter, because it is not “formalized’).

Per hgps afalback argument would be that for the Satement to be considered witnessing it
IS necessary not that the government have been involved in the preparation of the statemert but
that the ded arant have been speaking directly to or through government agents. That doesnot
help us very much, however. Suppose Accuser, rather than writing out the accusation by hand,
didates it to Scribe, with clear and explicit instructiors to takethe gatement to the policefor
possible use in a prosecution of Defendant. If the criminal justice systemin fact allows a
stat ement produced in this manner to be used against Defendant, then wasn't Accuser testifying
long-distance, through Scribe? And now suppose that, although Accuser did not give such
instructions to Scribe, Scribe conducts a regular course of operations in which she transmits such
accusatory satementsto the police, and peoplein the postion of Accuser understand that this is
what shedoes. |f the sysem adlowsthe use of evidence produced in thisway, then it gill seems
clear that Accuser is testifying through Scribe.

And that, of course, isin substance often what happenswith 911 cdls. In some aress, the
911 system is operated by a governmental agency, and in othersit is operated by the regional
telephone company or some other private organization.*® But it would be absurd for these
mechanicsof operation —whichthe caller is unlikely to know — to determine the Confrontation

23 See note 91 supra and accompanying text. Cf. Amar, supra note231, at 1048 (“The Sixth
Amendment is triggered when Carl [the defendant in a hypothetical posed by Amar] is “accused” by the
state, not by Abrer [the pason who has made an accusatary statement].”). Of course Amar is right that
the Sixth Amendment is not triggered until an accusation istried; the Conf rontation Clause does not give a
person aright to confront one who has accused him of crimeif no charges are brought. But if achargeis
tried, the accused has a right to confront the accusing witnesses, whatever the identity of the acausing party
may be.

289 See Consumer FAQ: Will 911 Emergency Services Function in 2000?, available at
htt p:/ /ww. zdnet.comv/ zdy2k/1999/01/5489.html_ (“Some[911 answering centers] are owned by private
companies, including theregional phonecompany, which contrad their services tolocal government.
Others are operated by governments, but the agency that actualy ‘owns’ the 911 system varies from one
jurigdiction to another; in some towns and counties, the fire department oper ates the emer gency system,
whilethe police or an emergency services dffice might in another.”).
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Clause standing of the statemert. The sgnificant fact is tha a 911 caller knows that, if she isnot
connected to the police, her message will be transmitted to the police.**

Perhaps one contending that the critical fact is governmental involvement would respond
that, even if a private organizaion owns and operates the 911 system, it does so under contract
with governmental agercies, and 0 the 911 opeatorsshould be consdered governmentd agents
for purposes of the Confrontation Clause. This argument relies heavily on but stretches the
concept of agency. We doubt that a private 911 operator would indeed be considered a
gover nment agent rather than an independent contractor, but the whole question seemsiirrelevant
to the applicability of the Confrontation Clause.

Moreover, a government-agent theory would not be alde to handle all similar cases
Suppose a rape counselor, with no ties to the government at all, advises her clients, “Make your
accusaory statements to me, and | will pass them onto the authorities, who will thenbe able to
use them in prosecuting your assailart. There will be no need for you to come to court or to take
an oath.”** Amar’s only response to this argument is that “the Constitution is mainly addressed
to state action.”?” That istrue but irrelevant. Even assuming the Confrontation Clause requires
state action, the criterion iseasily satisfied. The Clause is not violated when the counsd or takes
the gatement, or even when she passes it on to theauthorities, but only when the prosecutor
(presumably a state officid) introducesit againg the defendant at trid, seeking a judgment of guilt
in a court operated by the state.

It certainly tends to be easier to recognize the testimonial character of a statement when
the statement is made directly to, or with the participation of, government officids. In such a
case, it is often clear that a reasonable person in the position of the declarant would realize tha
sheiscreaing testimony for useina prosecution; there are no doubtful links in the chan of
transmission. But such statements do not exhaust the universe of statementsthat pose the
problem to which the Confrontation Clause was addressed. That problem arisesin full force if a
person tegifiesthrough intermediaries, never taking an oath or confirming her statemert face-to-
face with the accused. How intermediaries may be characterized — whether they be deemed
agerts of the state, of the witness, of both, or of neither — does not matter. The criticd question
Is whether areasonable person in the position of the declarant would recognize a likelihood that
the statement would be passed on to the authorities and then used to assist a criminal prosecution.
If arealistic assessment of the situation yields an affirmative answer, then the statement should be

240 Similarly, we think it would be odd if a 911 call were deemed outside the scope of the
Confrontation Clause, because the operator was not an agent of the state, and yet a statement made by the
same decl arant to the police of ficer responding to the 911 call wer e deemed covered by the Clause.

41 For a somewhat nore daborate va'sion of this hypothetical, see Friedman, supra note226, at
1041.

242 Amar, supra note 231, at 1048.
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deemed testimonid, and the declarant should be treated as awitness for purposes of the
Confrontation Clause.

Ultimately, though our approach and agpproaches like that of Amar yied smilar resultsin
mog cases, they proceed fromvery different points. Amar tries to devel op an understanding of
the word “witnesses’ by beginning at the core meaning of the term in common modern parlance
and then extending it somewhat outwards.?”® We believe the best way of approaching the
Confrontation Clauseisto condrue it to ensure the reault a which it was amed, that prosecution
testimony be given in formal proceedings, subject to the oath and confrontation by the accused. If
a statement is testimonial in function but fails to meet those criteria, those failures do not mean
that the statement falls outside the reach of the Confrontation Clause because the statement does
not fit the core meaning of testimony. On the contrary, those faillures mean that the statement
falls within the Clause because otherwise our system would countenancetestimony given in an
intolerable way.

Conclusion

We believe that the problemof dial-in testimony represents a crucial turning point for our
criminal justice sysem. The Supreme Court may decide to adlow statements madein 911 calls
and to responding officers in place of in-court testimony. But if it does, it will forswear one of the
foundationd pillars of the common law system, the principle that accusatory witnesses testify
under oath and subject to cross-examination, face to face with the accused. Onthe other hand,
the Court might refuse to accept such statements as a proper method for awitness to present her
account to an adjudicative fact-finder. Recognition and articulation of why the Court should do
this will be greatly facilitated if the Court abandons the current jurisprudence of the Confrontation
Clause, which makes the Clause depend on the vagaries of hearsay law, and instead treats the
Clause as capable of ganding onits own, stating afundamentd principle of how acceptable
testimony can be given.

243 See id. at 1046 (“Consider first the ordinary, everyday, common-sense understanding of the
word ‘witness': someonewho testifiesin thecourtroom”). Amar also makes an ultimately unsuccessful
effart to devise a common meaning of theword“witress” whereve it appears in the Canstitution. See id.
at 1049 n.15 (“Even if apolice station statement were viewed as ‘witnessing’ for Treason Clause purposes,
the statement still might not qualify under that Clause, because it was not given under oath and arguably
was not, strictly speaking, ‘testimony’ within the meaning of the Clause.”). Suppose that in responseto a
demand under the Sixth Amendment’s Compulsary Process Clause, which grantstheaccusal “theright . . .
to have compulsory process for obtaining witnessesin hisfavor,” the stat e responded, “OK, give usthe
names o yaur witnessesand wé Il compel them to cone to the police station and answer our questiors.
You can then introduce their responses a trial.” Under Amar’ stheory, it would gppear, this should suffice;
A statament ina police stationin response to police questioning is witnessing, and 0 thestate has
compelled the production of witnesses in the defendant’s favor. But this result seems patently absurd.
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