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Certificates of Analysis (Briscoe)
CIRCUIT COURT
CITY OF ALEXANDRIA, VIRGINIA
[SEAL]

ORIGINAL

Commonwealth of Virginia
Department of Criminal Justice Services

DIVISION OF FORENSIC SCIENCE
CERTIFICATE OF ANALYSIS
May 19, 2005
(Filed May 24, 2005)
Northern Laboratory
9797 Braddock Road
Suite 200
Fairfax, VA 22032
Tel. No.: (703) 764-4600
Fax:
(703) 764-4633
TO:

CHRISTOPHER FLOOD
ALEXANDRIA POLICE DEPARTMENT
2003 MILL ROAD
ALEXANDRIA, VA 22314
FS Lab # N05-1478

Your Case #: 05-106840
Victim(s):
Suspectts):
BRISCOE, Mark
Evidence Submitted By: Christopher Flood
Date Received:
02/16/2005
Item 1

Sealed packaging containing one plastic
bag corner containing off-white chunky
solid material

5

RESULTS:
Item 1

Cocaine (Schedule II), 2.573 grams of
solid material.

Attest:
I certify that I performed the above analysis or examination as an employee of the Division of Forensic
Science and that the above is an accurate record of
the results of that analysis or examination.
/s/ Jeana J. Rodennas
Jeana J. Rodennas
Forensic Scientist
. JJRIlja
FILED
Clerk of Circuit Court
City of Alexandria, VA

6
CIRCUIT COURT
CITY OF ALEXANDRIA, VIRGINIA
[SEAL]

ORIGINAL

Commonwealth of Virginia
Department of Criminal Justice Services

DIVISION OF FORENSIC SCIENCE
CERTIFICATE OF ANALYSIS
May 19, 2005
(Filed May 24, 2005)
Northern Laboratory
9797 Braddock Road
Suite 200
Fairfax, VA 22032
Tel. No.: (703) 764-4600
Fax:
(703) 764-4633
TO:

CHRISTOPHER FLOOD
ALEXANDRIA POLICE DEPARTMENT
2003 MILL ROAD
ALEXANDRIA, VA22314
FS Lab # N05-1478

Your Case #: 05-106840
Victim(s):
POOLE, Sophia
Suspect(s):
Evidence Submitted By: Christopher Flood
Date Received
02/16/2005
Item 2

Sealed packaging containing one plastic
bag containing off-white chunky solid
material
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Item 3

Sealed packaging containing one plastic
bag containing off-white chunky solid
material

Item 4

Sealed packaging containing one plastic
bag containing off-white chunky solid
material

Item 5

Sealed packaging containing one plastic
bag containing off-white chunky solid
material

RESULTS:
Item 2

Cocaine (Schedule II), 5.134 grams of
solid material.

Item 3

Cocaine (Schedule II), 0.841 grams of
solid material.

Item 4

Cocaine (Schedule II), 12.912 grams of
solid material.

Item 5

Cocaine (Schedule II), 15.118 grams of
solid material.

Attest:
I certify that I performed the above analysis or examination as an employee of the Division of Forensic
Science and that the above is an accurate record of .
the results of that analysis or examination.
/s/ Jeana J. Rodennas
Jeana J. Rodennas
Forensic Scientist
JJRIlja
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FILED
Clerk of Circuit Court
City of Alexandria, VA
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[Amended Grand Jury Indictment (Briscoe)]
VIRGINIA

CF05000189
IN THE CIRCUIT COURT OF
THE CITY OF ALEXANDRIA

May 2, 2005 [as amended, June 16, 2005]
THE GRAND JURY CHARGES THAT:
COUNT 1

On or about the 10th day of February, 2005, in
the City of Alexandria, Virginia, MARK A BRISCOE
did unlawfully and feloniously possess with intent to
distribute cocaine, a schedule II controlled substance.
VIRGINIA CODE § 18.2-248(C)
VCC NAR3043F9
COUNT 2

On or [between] about [the 20th day of January,
2005 and] the 10th day of February, 2005, in the City
of Alexandria, Virginia, MARK A BRISCOE did unlawfully and feloniously transport into the Commonwealth of Virginia by any means, and with the intent
to sell and distribute, one ounce or more of cocaine,
cocoa leaves, or any salt, compound, derivative, or
preparation thereof.
VIRGINIA CODE § 18.2-248.01
VCC NAR3065F9
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COUNTS
On or between the 1st day of August, 2004, and
the 10th day of February, 2005, in the City of Alexandria, Virginia, MARK A BRISCOE did unlawfully
and feloniously conspire, confederate, and combine
with another to distribute cocaine.
VIRGINIA CODE §§ 18.2-248; 18.2-256
VCC NAR3036C9

WITNESS:

C Flood, APD
/s/ [Illegible]
FOREMAN

A TRUE BILL
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Excerpts from Trial Proceedings (Briscoe)
VIRGINIA:
IN THE CIRCUIT COURT OF THE
CITY OF ALEXANDRIA
-------------------------------------------------- +
COMMONWEALTH OF VIRGINIA I

VS.

MARK BRISCOE,
DEFENDANT.

II
I

I

-------------------------------------------------- +

Alexandria, Virginia
Thursday,
June 16, 2005
(Filed Jun. 27,2006)
The trial commenced at 11:15 o'clock a.m.
BEFORE:
THE HONORABLE LISA B. KEMLER, JUDGE.
APPEARANCES:
JENNIFER B. POLLARD, ESQ.,
ASSISTANT COMMONWEALTH'S ATTORNEY
SUITE 301
520 KING STREET
ALEXANDRIA, VIRGINIA 22314
(703) 838-4100

12
TERESA MCGARRITY, ESQ.,
PUBLIC DEFENDER
SUITE 200
132 NORTH ROYAL STREET
ALEXANDRIA, VIRGINIA 22314
(703) 838-4477
I-N-D-E-X
PAGE

OPENING STATEMENT
ON BEHALF OF THE COMMONWEALTH
ON BEHALF OF THE DEFENDANT

12
13

DIRECT CROSSREDIRECT RECROSS
WITNESS:
GREG
LEONARD
21
LADISLAW
14
CHRISTO75
78
PHERFLOOD
22,71
THOMAS
94
KENNEDY
86
THOMAS
107
112
RITCHIE
97
EXHIBITS
Number

Description

Identified Received

COMMONWEALTH
6A - Photograph of Defendant's
kitchen
6B - Photograph of suspected
crack cocaine

28

34

28

34

13
6C - photograph of suspected
crack cocaine
6D - photograph of suspected
crack cocaine
6E - Photograph of suspected
crack cocaine
6F - Photograph of suspected
crack cocaine
6G - Photograph of the kitchen
cabinets
6H - Photograph of theitems in
the cabinets
61 - Photograph of the electronic scales 'and razor-blade
6J - Photograph of the box for
electronic scales
lA- Suspected crack cocaine
recovered from
Defendant's pocket
IB - Suspected cocaine
recovered from
Defendant's kitchen
lC - Suspected cocaine recovered from Defendant's
kitchen countertop
ID - Suspected cocaine
recovered from
Defendant's kitchen sink
IE - Suspected cocaine recovered from small plate
on the kitchen counter
7A- Certificate of analysis

29

34

29

34

30

34

30

34

31

34

32

34

33

34

33

34

35

85

36

85

36

85

36

85

36
40

85
71

14
7B - Certificate of analysis
2A - Digital scales recovered
from Defendant's apartment
2B - Digital scales recovered
from Defendant's apartment
3A - Razor blade recovered
from Defendant's apartment
3B - Plate recovred from
Defendant's apartment
4 - Box of sandwich bags
recovered from Defendant's kitchen cabinet
5 - 100 gram weight
8 - Miranda rights waiver
form issued to defendant

*

*

[13] MS. POLLARD:

40

71

72

74

72

74

72

74

72

74

73
73

74
74

99

100

*
Officer Ladislaw?

THE CLERK: Office Ladislaw, Courtroom
4. Officer Ladislaw, Courtroom 4.
WHEREUPON,
GREG LEONARD LADISLAW
[14] WAS CALLED AS A WITNESS BY AND ON
BEHALF OF THE COMMONWEALTH AND,
AFTER HAVING BEEN DULY SWORN, WAS
EXAMINED AND TESTIFIED AS FOLLOWS:
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THE WITNESS:

Good morning, Your Honor.

DIRECT EXAMINATION
BY MS. POLLARD:
Q

Please state your full name for the Court.

A

Greg Leonard Ladislaw (phonetic).

Q And
employed?

Officer

Ladislaw,

how

are

A I'm a police officer with the
Alexandria Police Department.

you

City

of

Q And how long have you been so employed?
A

Approximately three and half years.

Q

And what is your current assignment?

I'm

A
a community support officer for an area
in the city, now know as The Fields of Alexandria,
formerly known as Cameron Commons.
Q

And where is that located?

A

In the 4200 and 4300 block of Duke Street.

Q And directing your attention to February the
10th of 2005, did you have an occasion on that date to
assist the Vice/Narcotics Unit in the execution of a
[15] search warrant?
A

I did.
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Q Was that the search warrant of 4261 Duke
Street, Apartment B-4?
MS. McGARRITY:
all the leading questions.
MS. POLLARD:

Your Honor, I object to

It's foundational.

THE COURT: All right, I think this is just
for a foundation, overruled.
BY MS. POLLARD:
Q 4261 Duke Street, Apartment B-4 for the
person of Mark Briscoe?

A

I did.

Q And is that residence within the citylimits of
the City of Alexandria?

A

It is.

Q Did you know who Mr. Briscoe was prior to
that day?

A

I did.

Q And was that as a result of your duties as
the neighborhood officer?

A

It was.

[16] Q Directing your attention to about 7:30 in
the evening, did you meet with Vice/Narcotics Unit
officers to discuss the plan for execution of the
warrant?
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A

I did.

Q

And following that where did you go?

A I went to [home address omitted] with
Officer Lyle (phonetic).
Q

Is she another patrol officer?

A

She is another community support officer,

Q

Were you in uniform?

A

I was.

yes.

Q Were
authority?

A

you

displaying your badge

with

I was.

Q Was Officer Lyle in the uniform as well?
A

Yes, she was.

Q When you went to that apartment, did you
knock on the door?

A

I did.

Q Who answered the door?
[17] A Mr. Briscoe.

Q Did he come out into the hall and speak to
you?
A

He did.
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Q While you and Officer Lyle were in the hall
speaking to Mr. Briscoe, did the VicelNarcotics Unit
enter the building?

A

They did.

Q Did they enter Mr. Briscoe's apartment to
execute the warrant?
A

They did.

Q During that time, where did you remain?
A

In the hallway.

Q

With Mr. Briscoe?

A

I was.

Q After the Vice/Narcotics Unit was inside the
residence, did Detective Flood arrive and did he
direct you to search the Defendant?

A

He did.

Q And did you conduct that search incident to
the search warrant?

A

I did.

[18] Q What, if anything, did you recover from
the person of Mr. Briscoe?
A I recovered a white rocklike substance,
suspected to be crack cocaine from his front right
shorts pocket. I also recovered a $50 bill and a $20
bill from his left shorts pocket.
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Q What did you do with the white rocklike
object that you recovered from the shorts pocket?

A

I gave it to Detective Flood.

MS. POLLARD:
witness, Your Honor?

May

I

approach

the

THE COURT: Yes.
BY MS. POLLARD:

Q Showing you this item that's marked for
evidence as Commonwealth's Exhibit 1A and I'm
asking you to look into its contents. Does this appear
to be similar to the item that you obtained from Mr.
Briscoe's pocket?
A

It does.

Q When you recovered it, was it packaged in
anyway?

A

It was wrapped in cellophane or plastic.

[19] Q And where were you when you recovered
it from his pocket?
A

In the hallway.

Q Just outside his apartment on the landing?
A

Yes.

Q And where were you when you turned it over
to Detective Flood?

A

Same location.
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Q Between the time you recovered it from the
Defendant's person and the time you turned it over to
Detective Flood, did you add anything to it, take
anything away from it, or alter it in any way?

A

I did not.

*

*

[22] MS. POLLARD:

*
Detective Christopher

Flood.
THE CLERK: Christopher Flood, Courtroom 4. Christopher Flood, Courtroom 4.
WHEREUPON,
CHRISTOPHER FLOOD
WAS CALLED AS A WITNESS BY AND ON
BEHALF OF THE COMMONWEALTH AND,
AFTER HAVING BEEN DULY SWORN, WAS
EXAMINED AND TESTIFIED AS FOLLOWS:
DIRECT EXAMINATION
BY MS. POLLARD:
[23] Q Please state your full name for the
Court.
A

Christopher Flood.

Q

And where are you employed?

A

The Alexandria Police Department.

Q And how long have you been so employed?

21
A

15-1/2 years.

Q

And what unit are you assigned to?

A

The Vice/Narcotics Unit.

Q Directing your attention to February 10th of
this year, did you make arrangements on that day to
executive a search warrant that you had obtained for
Mark Briscoe's person and his residence?

A

Yes.

Q Is that residence located In the City of
Alexandria?
A

Yes, it is.

Q Did those arrangements involve Officer
Ladislaw and Officer Lyle going to Mr. Briscoe's
apartment at shortly after 7:30 in the evening?

A

Yes.

Q Following the patrol officers going to the
location, what group went to that location next?
[24] A The ViceINarcotics Unit.
Q

Were you part of that group?

A

Yes.

Q Of the entry team, were you towards the
beginning or towards the end of the group of people
that entered the residence?
A

I was the last person to enter.
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Q When you went up the stairs to the landing
where the Defendant's apartment . was, did you
observe the Defendant?

A

Yes .

Q Where did you observe the Defendant and
what was he doing?

A He was outside his apartment. He was being
detained by Officers Ladislaw and Lyle.
Q

Did you enter the residence?

A

Yes .

Q Was that apartment [home address omitted]?
A

Yes.

Q When you entered, who was

In

the

apartment and where were they?
[25] A There was nine other members of the
Vice/Narcotics Unit. It's a two-level apartment so
there were approximately four detectives upstairs in
the two bedrooms. The others were downstairs on the
ground level and there were two other people who
resided in the apartment inside at that time.

Q Can you describe the two individuals who
resided there?
A There was an adult female and I believe a
two-year-old girl.
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And where were they located when you

Q

entered?
A They were in the kitchen - well, the adult
female was in the kitchen. The child was in the, I
guess, the dining room-kitchen area.
Q

Was she on the floor or - where was she?

A That I don't recall, I believe she may have
been on the floor or on a chair.
Q Were there any other civilians In that
apartment at that time?

A

No.

Q And was it your search warrant?
[26] A Yes.

Q So when you entered, did you determine
when the scene was secured?
A

Yes.

Q And following that, did you direct the
execution of the search of the residence?

A

Yes.

Q And can you describe for the Court what
contraband or drugs and paraphernalia you seized
and where they were located?
A

I seized crack cocaine that was located -

24
MS. McGARRITY: Your Honor, I object,
there is no foundation that this witness has the
expertise to actually testify as to the nature of the
substances found. We would ask that the testimony
be stricken at this point, where he actually testified
he found cocaine and we would ask that because of
the lack of expertise and the foundation at this point,
that the substance referred to be referred to as
suspected cocaine or suspected narcotics, Your Honor.
THE COURT: Okay. Well, I'll sustain the
objection and ask that you lay a foundation or have
[27] him describe it as suspected cocaine until you
can have a witness testify about it.
MS. McGARRITY:

Thank you.

THE WITNESS: I recovered suspected
cocaine in the kitchen, scattered about the kitchen
mostly in plain view. I recovered drug paraphernalia
that included two scales that appeared to have
suspected cocaine residue on them. I recovered a
razor blade that appeared to have suspected cocaine
residue on it. I recovered a 100 grams weight. I
recovered a box with sandwich baggies and I
recovered a little plate that had suspected cocaine on
it and suspected cocaine residue on it?
BY MS. POLLARD:

Q From what room did you seize these items?
A

The kitchen.

*

*

*
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[34] Q Detective Flood, at the scene, did you
receive evidence from Officer Ladislaw in the hallway , after he searched Mr. Briscoe?
A Yes.
Q What was that?

A That he had recovered additional suspected
crack cocaine from Mr. Briscoe's person.
Q And where did he turn that over to you?

A He turned that over to me outside, in the
hallway, whereMr. Briscoe was being detained and
searched.
-

Q Did you place that in a package and seal it?
A Initially, I field-tested [illegible] it was eventually sealed, yes.
[35] Q And did you place that in a heat-sealed
plastic evidence envelope?
A Yes.
Q And did you mark on that for evidence?

A Yes.

Q And did you transport it back to the
Alexandria Police Department?
A Yes.
Q I'd like to show you what's marked for evidence as Commonwealth's Exhibit 1A and ask you if
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this is the item that you received from Officer Ladislaw
at the hallway outside of Mr. Briscoe's residence?
(WHEREUPON, THE ITEM REFERRED TO
WAS MARKED AS COMMONWEALTH'S EXHIBIT
NO. 1A FOR IDENTIFICATION.)
THE WITNESS: Yes, it is.
BY MS. POLLARD:
Q And you're able to recognize your handwriting on that and the identification number?

A Yes.
Q Thank you. And the other [illegible] that you
[36] described as suspected cocaine from the kitchen,
what did you do with those items?

A I kept them, maintained custody of them, and -

Q Like to - okay.
A I'm sorry-

Q I'd like to show you what's marked for
evidence as Commonwealth's Exhibit - have you seen
Commonwealth's Exhibits lB, lC, in, and lE?
(WHEREUPON, THE ITEMS REFERRED TO
WERE MARKED AS COMMONWEALTH'S EXHIBIT
NOS. lB, ic, lD, AND lE FOR IDENTIFICATION.)
THE WITNESS: Yes.
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BY MS. POLLARD:
Q Are these the items that you seized in the
residence?

A Yes.

Q And Commonwealth's Exhibit IB, is this the
suspected cocaine that you recovered, one of the
pieces from the kitchen?
A Yes.
Q Where was this particular item recovered?

[37] A Kitchen sink.
Q Okay, and Commonwealth's Exhibit IC, where
was this item recovered?

A Kitchen countertop.

Q Okay, and Commonwealth's Exhibit ID, where
was this item recovered? I'm sorry.
A That's okay. Kitchen sink.
Q And Commonwealth's Exhibit IE, where was
this recovered?

A A small plate on kitchen counter.
Q And are these the items that are displayed in
the photographs that you just looked at?

A Yes.
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Q And these items from the - did you place
each of these in these heat-sealed envelopes and
mark on them for evidence?
A Yes.
Q And did you seal those evidence - those items
for evidence?

A Yes, I did.

Q And did you turn them into the police
property room?
[38] A Yes.

Q Between the time you recovered these items
at the scene and turned them into the police property
room, did they ever leave your custody?

A No.
Q Did you ever add anything to them, take
anything away from them, or alter them in any way?
A

Other than the field-tests on two of the items.

Q

Other than that you did not?

A No.
Q And did there come a time when you
retrieved each of these items from the police property
room?

A Yes.
Q

For what purpose?
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A To transport them to the state lab.

Q When you picked them up at the police
property room , were they still in a locked and sealed
condition?
A Yes.

Q Did they appear to have been tampered with?
A

No.

Did you transport them to the Northern
Virginia Forensic Lab?
[39J Q

A Yes, I did.

Q Did you turn them in to an employee of the
Division of Forensic Science?
A Yes, I did.

Q Between the time you picked the items up at
the police department and the time you turned them
in to the lab, did they ever leave your custody?
A

No.

Q Did you ever open those items during that
transport for any reason?
A

No.

Q Your Honor, I

move for the admission of

Commonwealth's Exhibits lA, IB, IC, ID, and IE.
MS. McGARRITY: Your Honor, we would
ask that the Court before 42 ruling on that until after
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either I can call the other witness at this time or after
cross-examination.
THE COURT:
examination.

I'll just wait till after cross-

MS. McGARRITY:

Thank you, Your Honor.

[40] MS. POLLARD: Showing you what are
marked for evidence as Commonwealth's Exhibit 7A
and 7B, are you familiar with these documents?
(WHEREUPON, THE DOCUMENTS REFERRED
TO WERE MARKED AS COMMONWEALTH'S EXHIBIT NO.7A AND 7B FOR IDENTIFICATION.)
THE WITNESS:

Yes.

BY MS. POLLARD:

Q And does Commonwealth's Exhibit 7A correlate with Commonwealth's Exhibit lA?
A

Yes, it does.

Q And how are you able to identify that certificate of analysis and identify it as belonging to this
particular piece of evidence, lA?

A The name on here of Mr. Briscoe is listed here
as the suspect, it is our case number, and the forensic
lab numbers match.

Q Are those unique to this case and to this piece
of evidence?
A

Yes.
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Q Okay, and

directing your attention to
Commonwealth's Exhibit 7B, does this piece of evidence [41] correlate with Commonwealth's Exhibits
IB, ic, ID, and IE?
A Yes.
Q And how are you able to identify these - this
certificate of analysis and correlate it with these
pieces of evidence?
A The same way. The case number from the
certificate of analysis matches what's on the heat
seals. The name of the suspect matches the name on
the heat seals and the forensic lab number matches
what was written on the heat seals.

Q And on each of these, do they bear the name
Sophia Poole, the lady that was in the kitchen near
the substance?
A

Yes.

Q And are these numbers and these markings
unique to this case and to these pieces of evidence?
A Yes.
Q Thank you.

MS. POLLARD: Your Honor, at this point,
.I move for the admission of Commonwealth's Exhibits
7A and 7B.
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[42] MS. McGARRITY: Your Honor, we
object to the admission of Commonwealth's Exhibit 7A
and 7B.
THE COURT:

Okay -

MS. McGARRITY: Thank you, Your Honor,
the Court's indulgence. Your Honor, Exhibits 7A and
7B purport to be lab reports from the Division of
Forensic Science. Your Honor, there is a signature on
the document under the name - or above the name THE COURT: (INTERP OSING)
please have the lab sheets there?
SPEAKER:

Can

I

The one above?

THE COURT: Yes. Okay.
MS. McGARRITY: (CONTINUING) - above
the name Gina I. Rodinez, the person presumably
who signed there purportedly attested that an
analysis was performed by him or her on some items
that are listed and that the results are an accurate
record of the results of the analysis or examination.
Your Honor, without Gina Rodinez here as a witness
testifying, if these documents were to be admitted, it
would be in violation of Mr. Briscoe's confrontation
rights under the Sixth Amendment.
[43] Your Honor, in Crawford v. Washington, the
United States Supreme Court clearly recognized that
the right to confront witnesses is not limited to those
witnesses who present testimony in court, but any
testimonial evidence that is to be presented against
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the accused must be subject to the crucible of crossexamination, if the Defendant's confrontation rights,
under the Sixth Amendment, are to be preserved.
In Crawford, Your Honor, the court did not
identify all possible kinds of evidence that would
qualify as testimonial in nature. But the court did, in
addressing the definition of that term, quote a
definition saying that testimony is typically a solemn
declaration or affirmation made for the . purpose for
establishing or proving some fact. The court goes on
and clarifies, giving some examples, that materials
such as affidavits,custodial examinations, prior
testimony that the defendant was unable to .crossexamine, or similar pre-trial statements that the
court would reasonably expect to be used prosecutorily would qualify as testimonial.
[44] Your Honor, this - both of these exhibits are
testimonial in nature because they clearly were in are purportedly - purport to be attestations, solemn
declarations, and affirmations to prove or establish
some fact . In this case, they seek to establish an
element of the offense - of each of the offenses
charged against Mr. Briscoe. Your Honor, because
they are testimonial, it would be a violation of Mr.
Briscoe's confrontation right to admit them.
I would argue preemptively that although
Virginia statutes may permit Mr. Briscoe to call as a
witness the laboratory scientist, that is not responsive to Mr. Briscoe's constitutional rights. Mr. Briscoe
here today is invoking those rights. He has not done
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anything to waive those rights under the confrontation clause. And to require that Mr. Briscoe's - that
Mr. Briscoe actually subpoena the witness against
him would put him in a Catch-22, where he would
have to take a substantial risk in bolstering the
Commonwealth's case against him by calling one of
the witnesses against him himself and perhaps assist
the Commonwealth in proving an element of the
charges [45] against him.
But beyond that, Your Honor, it would impose an
unconstitutional requirement upon Mr. Briscoe to
take some affirmative action to preserve his constitutional rights. He has done nothing affirmatively to
waive his right and cannot be found to have waived
them by default.
Your Honor, I'd also say preemptively that these
documents are clearly not merely business records.
Your Honor, in discussions of business records, the
case law makes clear that business records are such
that they are routine and made in the ordinary course
of business. An ordinary course of business is understood to exclude those documents that are prepared
or records kept for the sole purpose of litigation.
Your Honor, these documents were clearly prepared for the sole purpose of assisting in the prosecution against Mr. Briscoe. Your Honor, the
document itself is directed to Christopher Flood at
the Alexandria Police Department. It was the police
department that the document was prepared for. This
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[46] is in response to the police officer, Detective
Flood, submitting what was represented to be
suspected cocaine to the laboratory for analysis. So
the police department took the evidence to a lab,
purportedly, and then told the lab in advance what
the results were expected to be.
And the lab technician then prepared a report
and the Defense has a right to cross-examine that lab
technician as to what was examined and what the
basis of its findings were. A document prepared for
the sole purpose of prosecution is not a business
record. If I may just offer an analogy, Your Honor, if
birth certificates were prepared not at the time of a
person's birth but only when there was some charge
against a person involving a status offense, and they
were then produced to establish the age of the
defendant, clearly they would not qualify - even birth
certificates wouldn't qualify as business records.
Any document produced for the sole purpose of
enabling a prosecution against an individual, which
affirmatively states some fact to prove an element of
[47] the offense against that individual, is testimonial
in nature, and without being subject to a crossexamination, is barred under the Sixth Amendment
Confrontation Clause. Thank you, Your Honor.
MS. POLLARD: Your Honor, it's the
Commonwealth's position that Crawford doesn't
apply here. First of all, we would that Crawford is
actually distinguishable from this case. We would argue
that Crawford doesn't apply to the admissibility of
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certificates of analysis for three reasons. First, the
Defendant's right to cross-examine is protected by
statute explicitly. Second, we would argue the results
are not testimonial in nature within the meaning of
Crawford. And finally we would argue that public
policy and principles of stare decisis strongly support
the conclusion that Crawford should not apply to
exclude such certificates of analysis.
First of all, the reason that Crawford is factually
distinguishable and that that's significant is that that
factual basis limits the court's holding in Crawford. It
was a case where the defendant was tried for assault
and for attempted murder. And at [48] trial, the state
was allowed to use the recorded statement previously
made by the defendant's wife, during police interrogation. She didn't testify at trial because Crawford
had invoked his protection of the state's marital
privilege law. But the state sought to use her taped
statement that - as evidence that the stabbing wasn't
in self-defense.
The defendant had argued against it on the
grounds that it violated Sixth Amendment right to be
confronted with the witnesses against him. And because of the state of the law at that time, which was
that the right of confrontation didn't bar admission
on a - of an unavailable witness's statement against
the defendant. If there was other adequate indicia of
reliability, the state was allowed to use it after a
balancing test finding that it fit into a firmly ruled
exception to the hearsay rule.
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The Washington State Supreme Court upheld
that conviction, finding the wife's statement reliable
because it, you know, it was one of those interlocking
statements that fit with the defendant's own confession. Both were ambiguous, though, as . to [49]
whether the victim had drawn a weapon before the
defendant assaulted him. And in overturning the
conviction, the United States Supreme Court ultimately overruled the previously existing law of
(italics) Ohio versus Roberts and said that the state's
use of the wife's statement violated the confrontational clause, where testimonial statements are at
issue.
They said the only - the only indicia of a
reliability sufficient to satisfy constitutional demands
is confrontation. And I think that the facts of that
case limit its applicability. We would take the position
that - and when you look at this statute and this
particular certificate of analysis, the Defendant's
right to cross-examine the preparer of the certificate
is explicitly protected by statute. That the court of Virginia Court of Appeals had found, albeit, in an
unpublished opinion of (italics) Winfield versus
Commonwealth, which is at '97 Virginia, VAPUNP
3000952. The rationale of Winfield is based on firmly
established precedent that holds that the accused in
.any hearing or trial, in which a certificate of analysis
is admitted into evidence, [50] shall have the right to
call - it cites the statute, pursuant to 19.2-187 and
187.01, shall have the right to call the person
performing the certificate of analysis or involved in

38

the chain of custody as a witness to examine him in
the same manner as if he had been called as an
adverse witnessTHE COURT: Was that case and the
Winfield case decided since Crawford?
MS. POLLARD:

No, Your Honor, that's a

'97 case.
THE COURT:

Okay.

MS. POLLARD: But the constitutional
right to confrontation was raised there and disposed
off.

THE COURT:

Okay.

MS . POLLARD: TheTHE COURT: Is this - does anybody know
whether this issue is pending in the Court of Appeals
at this time?
MS. McGARRITY: I'm not sure - I know
Judge - I don't know about the Court of Appeals,
Judge Haddock has addressed this exact issue and
found that it was admissible. We would argue also
that[51] MS. POLLARD: Can I just THE COURT: Well, I'm going to let Ms .
Pollard finish and then you can reply.
MS. McGARRITY: Okay.
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MS. POLLARD: Secondly, we would argue
that the results are not testimonial within the
meaning of Crawford. It would be the Commonwealth's position that these are scientific results, they
are completed by a government employee, pursuant
to his or her official duties and this is not the type of
hearsay evidence that Crawford had sought to
exclude. There it was specifically a statement made
by the defendant's wife, who was a witness to the
crime, given in response to police interrogation. While
a certificate of analysis is prepared with the
expectation that it might be used prosecutorily, it is
not a statement that is the product of questioning by
government agents.
The results bear no resemblance to the inquisitional practices, which the Crawford court was concerned within its opinion. The Virginia courts have
long considered certificates of analysis to be [52]
documentary evidence and therefore, non-testimonial
in nature. A certificate of analysis simply results documents the results of scientific testing. Justice
Scalia noted the distinction .between hearsay statements that are testimony - testimonial and those
that are non-testimonial in Crawford, when he said
most of the hearsay exceptions are covered statements, but by their nature were not testimonial.
For example, business record statements are
those in furtherance of a conspiracy. Like business
records, statements contained in public records contain facts, which are documentary rather than testimonial in nature. I'm not quoting him anymore.
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Laboratory analysis, it is our position, identifying
controlled substances have long been admissible as a
business record. Your Honor, in (italics) Robertson
versus Commonwealth, in 1970, the Supreme Court
of Virginia addressed the confrontation issue in the
context of the admission of laboratory reports and
found that they were admissible.
So it's also our opinion that public policy and the
principles of stare decisis strongly support [53] the
conclusion that Crawford should not apply to exclude
certificates of analysis. I'd be happy to provide a
memorandum to the Court, if the Court is going to
take this matter under serious consideration. It's our
position that it's been taken up by Judge Haddock in
this jurisdiction, that there is some indication of a
practice that we can adhere to and that THE COURT: Do you know how he ruled in
terms of whether or not he ruled that these were and did he rule strictly on the statute and that the
statute provides that certificate of analysis are admissible?
MS . POLLARD: I don't know the exact
basis of his ruling. It's my - I wasn't in the courtroom
when he did it THE COURT:

Okay.

MS. POLLARD: I know that that - the
objection was to a certificate of analysis and he these Crawford objections were made and that he
didn't allow -
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THE COURT:

Okay.

[54] MS. POLLARD:

That's all I know.

MS. McGARRITY: Your Honor, the statute
that proffered at Judge Haddock's ruling is not THE COURT:

Is that your case?

MS. McGARRITY: It's not my case and I
don't believe that there is any published opinion so
there is no public record as to the rationale. I don't
know and apparently Ms. Pollard doesn't know exactly how the issue was presented to Judge Haddock
and what the particulars of that were. But as the
issue has been presented to this Court, it's clear that
these documents should be excluded under Crawford.
Your Honor, the .Commonwealth has said a number of times in argument that Crawford is distinguishable. The fact that Crawford dealt with pre-trial
statements by a wife to a police officer is not relevant.
The particular fact pattern is irrelevant. What's
relevant is whether or not the evidence seeking to be
introduced is testimonial in nature.
And although statements by a witness to a police
officer is one form of testimonial statement, [55] the
court in Crawford made clear that testimonial statements are not so limited. One example of testimonial
. statements that the court recognized were affidavits.
And Crawford - Scalia goes into great detail about
the history of the importance of the confrontation
right and how they were trying to protect against
trial by affidavit. By trying to introduce these
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certificates of analysis into evidence, the Commonwealth is seeking to introduce what are essentially
affidavits by a laboratory technician or scientist.
They are affidavits, essentially, and are therefore
testimonial. They're also testimonial by the definition
that Scalia cites to, which I'll repeat, a solemn
declaration or affirmation made for the purpose of
establishing or proving some fact. Your Honor, the
Commonwealth also argues that they're not testimonial because they're merely scientific results by a
government employee acting in the course of her
duties. However, Your Honor, this is different from
the results that might have been reached in a medical
laboratory, where a test were being conducted [56] for
medical purposes, as opposed to for purposes of
litigation.
The results by a lab technician doing medical
tests for medical purposes arguably would be admissible for - because they weren't intended to be used
as litigation and the test themselves weren't
conducted for that sole purpose. They had an
alternative purpose. Here, the only purpose that
these results would serve would be to assist the
Commonwealth in making a case against Mr. Briscoe.
Your Honor, the only cases the Commonwealth
has cited to you, Winfield and Robertson, are both
pre-Crawford and therefore, don't address the issue
before the Court today. .Ai3 far as the Commonwealth's
citation of Scalia's distinction between testimony and
non-testimonial evidence, where business records are
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ordinarily regarded as non-testimonial, the Commonwealth has not responded at all to my argument, that
these are not .business records because they're not
performed in the ordinary course of any business,
which would mean that they were prepared for some
purpose other than the litigation.
[57] That's the only purpose they're prepared for
that's why they don't qualify under a business records
or public records analysis. Thank you, Your Honor.
THE COURT: Okay. Well, I think I would
like to reread Crawford. And obviously, I thought
about this issue a little bit. I've never had it presented to me, yet, in court and I need to reread Crawford. Does anybody have a suggestion how to proceed?
My thinking is we can - we have another bench trial
today. Is that right, on the docket?

,
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!
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MS. POLLARD: Yes, Your Honor, it's on the
docket.
THE COURT:
MS. POLLARD:

Okay.
I think it would be brief.

THE COURT: Brief, famous last words. Is
that the only thing we have left other than to set
dates, maybe?
MS. POLLARD: Yes, I believe that's true-.
THE COURT: Okay. Well, let me ask you
this. Do the parties wish to brief this issue for MS. POLLARD:

I would prefer to -
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[58] THE COURT:

(INTERPOSING) Okay.

MS. POLLARD: (CONTINUING) - if the
Court is inclined to take that into consideration.
THE COURT: Okay. Well, why don't we do
that and we can continue this matter until the 30th.
And that will give you time to briefit. I won't be here
next week but you can brief it and I'll have time to
look into it or we can take all the evidence minus, you
know, the admission of the certificates of analysis and
have that matter under advisement as though it's a
motion to strike, almost.
MS. McGARRITY: Your Honor, if I may. I
would think it would be unfair to Mr. Briscoe to
actually continue the trial. If the Court would want to
reserve ruling and take this matter under advisement, then we could complete the trial portion today,
and that we would appreciate if the Court would
welcome trial briefs, to be able to brief that issue.
MS. POLLARD: Your Honor, I'd be happy
to turn in a brief by 1:00 o'clock, this afternoon, if we
could perhaps do that and finish the trial today, I and with the Court's permission, I think that we can
- [59] and I don't think that the matter is a complete
surprise to either side. I don't think it would be
unreasonable to ask for their briefs today.
THE COURT: Okay, and - well, and I'm
thinking about - and we can take up the bench - the
other bench trial.
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MS. POLLARD: I don't think the other
bench trial is going to take any time at all.
THE COURT: Okay. Does - do you want to
brief the issue as well, in addition to what you've
said? I mean you've made a pretty complete argument. Are there other things that you'd want to say
in a brief?
MS. McGARRITY: I think it could be a
benefit, if the Court - if I was to elaborate and if the
Court would welcome that. I would just defer to Your
Honor's discretion and . THE COURT: Okay, well, I'm just thinking
ahead. Tomorrow, I have two pretty short matters.
First thing in the morning, we could also just - you
can brief it and then we could do the trial. I could
review it and we could resume the trial tomorrow.
No?

*

*

*

[61] THE COURT: Do you have a copy of
Crawford already printed you could hand up to me
because otherwise I - I know it's lengthy and I have
to print it.
SPEAKER:

I do not, I'm sorry.

THE COURT:
problem, I'll get it.

No? Okay, no problem. No

SPEAKER: Judge, could I submit a memorandum by 1:00 o'clock?
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THE COURT: You can submit whatever
you want [62] between now and 1:00, okay. No , you
can keep it.
(A SHORT RECESS WAS TAKEN.)

*

*

*

THE COURT: I have reviewed the Crawford
decision and I have also reviewed the two cases
submitted by the Public Defender's Office, the
Nevada case and the New York case. And I have
reviewed the Commonwealth's memorandum. And I've
also reviewed two other cases that we were able to
find that have addressed this particular issue since
Crawford, and that would be Commonwealth versus
Verde, V-E-R-D-E, that's a Massachusetts case at 827
NE.2d 701, decided May 19, 2005 . And State of
Louisiana versus Cunningham , decided June 13, 2005
and that is at - I just have the Lexis number, 2005
Louisiana Lexis 1851.
[64] Based on my review, although I think - first,
let me just state this, that I'm going to overrule the
objection, but I would just say this so that everybody
at least knows my thinking. Obviously, statutes are
presumed to be constitutional and any doubt must be
resolved in favor of the statute's constitutionality.
That's not to say that Virginia Code Section 19.2187.1 could not be deemed - could be deemed
unconstitutional in light of the Supreme Court ruling
in Crawford, but I find that it's not.
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The difficulty, obviously for the Court, and I
think for anybody that has to deal with this issue is
that the Supreme Court, although Crawford goes on
for a zillion pages and there's a lot of interesting
historical analysis in the end, the Court does not
provide a comprehensive definition of the term "testimonial" and that does present a problem, obviously,
for this Court and any Trial Court that has to look at
this issue.
But I think that the discussion in the Massachusetts case that I found actually has the best
discussion and was most persuasive to me. The
statute [65] at issue -that case also was a drug case
and the Commonwealth of Massachusetts sought to
introduce two certificates of analysis showing the
weight of the cocaine in the case. And in that case,
there was a statute, similar to a statute here in
Virginia, that permitted the certificate of analysis to
come into evidence and be prima facie evidence,
although requirements have been complied with.
Interestingly enough, in that statute, at least as
reported in the case, doesn't seem to indicate that the
Defendant could call the preparer of the certificate as
an adverse witness, but in that case the Court
discussed the Crawford decision at great length and
because the issue was whether or not in light of
'Crawford, the certificate of analysis was testimonial
and could not be admitted without the witness. And
in finding that Crawford did not apply to this type of
evidence, the Court discussed Crawford and noted
that, in dictum, that the Court discussed that a
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business or official record would not be subject to its
holding as that type of exception to the hearsay rule
was well established.
[66] The Court, in discussing the purposes of a
certificate of analysis, stated that certificates of
chemical analysis are neither discretionary nor based
on opinion, rather, they merely state the results of
a well-recognized scientific test, determining the composition and quantity of the substance. Additionally,
certificates of analysis are only admissible as prima
facie evidence of the composition, quality and weight
of the substance which the Defendant may rebut if he
doubts its correctness. And in this particular case, the
Defendant did called his own expert.
And so the Court found that these certificates fall
within the public records exception to the confrontation clause. And then the Court went on to discuss
that it believed that the admission of these certificates do not implicate the "principal evil at which the
confrontation clause was directed, particularly its use
of ex parte examinations as evidence against the
accused." And then the Court analogize the certificate
of analysis to a business record and stated that it "is
akin to a business or [67] official record, and therefore
is not testimonial in nature."
And the only other case that I thought was kind
of interesting was the - and also, I would just point
out - let me back up a minute, that the Massachusetts case in footnote 4 lists other jurisdictions
that have confronted this issue and reached a similar
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conclusion and I'm not going to cite all those cases,
but there's a number of cases cited. And those are
cases decided since Crawford. They do note that there
are two contrary decisions and those are the Las
Vegas decision and the New York decision. That's Las
Vegas v. Walsh and People v. Rogers.
And there's no question that those cases do support the contrary position advocated by the defense in
this case.
Finally, there's this case that I mentioned of
Louisiana versus Cunningham. In that case, it's kind
of interesting because the statute was very similar to
our statute. However, the statute provided that once
the defense was on notice that the State intended to
introduce the certificate of analysis, if [68] the
defense subpoenaed the preparer of the certificate at
least five days before trial, then the certificate would
not be admissible and the Commonwealth or the
State would have to call the witness. And so I think
that probably, because of that that really head on
addressed the issue of the shifting of the burden of
proof.
In this case, our statute provides that the defense
shall have a right to call the witness or the preparer
of the certificate and call that person as an adverse
.witness at the expense of the Commonwealth and I
think having the right to essentially cross examine
the witness is what saves the Virginia statute. And so
for these reasons, I'll overrule the objection.
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MS. McGARRITY: Based on the Court's
ruling, for the record, I'd like to make an additional
objection, in light of the Court's analysis regarding
this statute, if the Court could permit that.
Your Honor, 19.2-187.1 gives the Defendant a
right to call the person performing the analysis as a
witness. However, that statutory right to call the lab
scientist in the defense case doesn't satisfy the [69]
constitutional right to confront the Commonwealth's
witnesses in the Commonwealth's case. Constitutional rights, Your Honor, have to affirmatively,
explicitly, knowingly and voluntarily waived. And
until trial, Defendant did not know whether or not
the Commonwealth would call that witness in its own
case.
The defense was not given notice that this person
would not be here and that we therefore would have
the burden to call. Furthermore, Your Honor, there's
no burden on the Defendant to call any witnesses, to
produce any evidence, to present any case.
The admission of the certificate on the grounds
that 19.2-187.1 gives the Defendant a right to call the
lab scientist as a witness, shifts the burden on to the
Defendant to produce evidence and present a case
which we would maintain is also unconstitutional
burden shifting.
Thank you, Your Honor.
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THE COURT: Okay, thank you. That additional objection is on the record.
MS. McGARRITY: We put in on the record
for [70] the Court to rule on the objection so as to
preserve it.
THE COURT: Well, I'm going to overrule
the objection. I think it was encapsulated in my
previous statements that I think the fact that the
Defendant has the right to call thepreparer of the
certificate as an adverse witness protects the Defendant's rights.
I mean the certificate comes in as prima facie
evidence. I mean if the Defendant wants to rebut it, it
can. So for the reasons that I stated and tried to
articulate as best I could in the short amount of time
I had, the objection is overruled.
MS. POLLARD: Your Honor, I ask the last
witness to resume the witness stand, if I might.
THE COURT:

Okay.

MS. POLLARD: Your Honor, just to be
clear, I think the Commonwealth's exhibits 1A
through IE were moved in, but the Court took them
under advisement until cross examination and then
the certificates of analysis I had just moved in and I
believe they're in evidence now.
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THE COURT: Okay. Over your objection,
then [71] the certificates of analysis will be
introduced into evidence. That's Commonwealth's
Exhibits 7A and 7B. The physical evidence, so to
speak - let's see, Exhibit lA through lE, I reserved,
admitting them until your cross examination.
MS. POLLARD: Thank you, Your Honor.
(WHEREUPON, THE ITEMS REFERRED, PREVlOUSLY MARKED COMMONWEALTH'S EXHIBIT NO. 7AAND COMMONWEALTH'S EXHIBIT
7B, WERE RECEIVED IN EVIDENCE.)
MS. POLLARD: May
witness, Your Honor?

I

approach

the

THE COURT: Yes.
DIRECT EXAMINATION (CONTINUED)
BY MS. POLLARD:

Q Detective Flood, the other items that you
have referred to and appear in the photographs, did
you collect those items and turn them into the Police
Property Room as well?
A Yes I did.

Q I show you what is marked Commonwealth's
[72] Exhibit 2A and Commonwealth's Exhibit 2B.
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(WHEREUPON, THE ITEMS REFERRED TO
WERE MARKED AS COMMONWEALTH'S EXHIBIT 2A AND COMMONWEALTH'S EXHIBIT 2B
FOR IDENTIFICATION.)
What are those items?
A Digital scales.

Q Are those the scales that you recovered from
Mr. Briscoe's apartment on February 10th that
appear in the photographs in the kitchen cabinet
shelves?
A Yes, they are.
Q And Commonwealth's Exhibit 3A and 3B,
what are these?

(WHEREUPON, THE ITEMS REFERRED TO
WERE MARKED AS COMMONWEALTH'S EXHIBIT 3A AND COMMONWEALTH'S EXHIBIT 3B
FOR IDENTIFICATION.)
A 3A is the razor blade that I collected because
it appeared to have suspected cocaine residue on it.
And 3B was the plate that had what appeared to be a
small rock of suspected crack cocaine and cocaine
residue on it.
[73] Q And Commonwealth's Exhibit 4, is that . what is that?
(WHEREUPON, THE ITEM REFERRED TO
WAS MARKED AS COMMONWEALTH'S EXHIBIT
NO .4 FOR IDENTIFICATION.)
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A The Shoppers Value sandwich bags box that
was in the photograph in Q

(INTERPOSING) In the kitchen cabinet?

A Yes, on one of the shelves with the other drug
paraphernalia.
Q And Commonwealth's Exhibit 5, what is
that?

(WHEREUPON, THE ITEM REFERRED TO
WAS MARKED AS COMMONWEALTH'S EXHIBIT
NO.5 FOR IDENTIFICATION.)
A That is the 100 gram weight.

Q And did you collect each of these items,
package them and mark on the package for evidence
and turn them into the Alexandria Police Property
Room?
A Yes.
MS. POLLARD: Your Honor, I move the
admission of Commonwealth's Exhibits 2A and 2B,
3A and 3B, 4 and 5.

*

*

*

[81] THE COURT: Okay. At this time is
there an objection to the admission of Commonwealth's Exhibit 1A through IE?
MS. McGARRITY: Yes, Your Honor. Your
Honor, those exhibits, first of all -
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THE COURT: (INTERPOSING) You're free
to leave the witness stand. If you want to stretch,
wait outside.
(THE WITNESS WAS TEMPORARILY EXCUSED.)
MS. McGARRITY: First of all, primarily,
Your Honor, those exhibits are being admitted for the
[82] purpose of admitting into evidence the contents
of those bags.
Your Honor, a proper chain of custody for the
contents of those bags has not been established. What
appears to be the case from the Officer's testimony is
that he transported them back to a laboratory that
the bags appear to have been cut open and reheat
sealed and a new sticker applied.
Your Honor, to establish a chain of custody, to
prove that the contents of the bags are, in fact, the
same content as the content that Detective Flood
placed in the bags, the Commonwealth would need
additional evidence of someone on the receiving end
from the laboratory to testify that the items that were
taken from the bag at that time and replaced in the
bag subsequent to being removed were, in fact,
identical to the items received by Detective Flood.
Absent that evidence, Your Honor, there's no proper
. chain of custody.
I have a secondary objection which would only be
relevant if the Court ruled against me on my first
objection.
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[83] THE COURT:
and give it.

Why don't you go ahead

MS. McGARRITY: And that is that, Your
Honor, the bags themselves bear a label that Detective Flood has testified he completed. That label
describes the contents of the bags as cocaine and we
would ask the Court to either, if the Court overrules
me on my first objection, to require the Commonwealth to insert the words "suspected" in front of
cocaine, because there's no evidence as to the
foundation for Detective Flood's conclusion that it is
cocaine or to redact that aspect of the label, declaring
the contents to be cocaine.
Further, Your Honor, there's no evidence really
what the source was of the notation "cocaine" and it
could very well be hearsay and I object to it on those
grounds as well. Thank you.
THE COURT: Your objection is overruled
because that's what he wrote on the bag. I'm not
going to change it. That's what he wrote on the bag.
All right, the question is whether the Commonwealth
can prove today that the substance in the bag is [84]
cocaine. So that's what he wrote on the label that he
affixed to the bag.
MS. McGARRITY: Our objection, Your
Honor, is allowing into evidence the Detective's conclusion which he apparently reduced to writing.
THE COURT: Well, I don't accept it that
his writing "cocaine" on the label on the bag that he
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put the substance in proof that what's in the bag is
cocaine.
His testimony today is what I'm relying on and
whatever other evidence the Commonwealth has. So
on that ground, your objection is overruled.
MS. POLLARD: Your Honor, if I might
respond. 19.2-187.01 allows that the certificate of
analysis is evidence of the chain of custody of the
material described therein when it was delivered to
the Division of Forensic Science as there was
testimony that he did deliver it to an employee of the
Division of Forensic Science.
THE COURT:

Okay.

MS. McGARRITY: Your Honor, it's my
understanding that the statute refers to a chain of
[85] custody that traces to the substance that is
subjected to analysis and what's being called into
question today is the physical evidence that the
Detective now has in bags. I don't think. the statute
applies to physical evidence that is released from the
lab. It applies to what was subjected to analysis at
the time of the testing.
THE COURT: Okay, well, the way the
statute reads is that "shall be prima facie evidence in
.a criminal or civil proceeding as to the custody of the
material described therein from the time such
material is received by an authorized agent of such
laboratory until such material is released subsequent
to such analysis or examination."
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So I think it covers both the transporting to and
the transporting away from the lab. So the objection
is overruled.
And Commonwealth Exhibits 1A through IE will
be admitted.
(WHEREUPON, THE ITEMS REFERRED TO,
PREVIOUSLY MARKED COMMONWEALTH'S EXHIBIT NO. 1A THROUGH COMMONWEALTH'S
[86] EXHIBIT IE, WERE RECEIVED IN EVIDENCE.)
MS.
Kennedy.

POLLARD:

Call

Detective

Thomas

WHEREUPON
DET. THOMAS KENNEDY
WAS CALLED AS A WITNESS BY AND ON
BEHALF OF THE COMMONWEALTH AND,
AFTER HAVING BEEN FIRST DULY SWORN,
WAS EXAMINED AND TESTIFIED AS FOLLOWS:
DIRECT EXAMINATION
BY MS. POLLARD:

*

*

*

[92] Q What are the small, individual units that
are resold commonly on the street?
A

$10 rocks, $20 rocks.

Q What size, what weight are those generally?
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A Point tenth of a gram or .2 of a gram.
Q And what about a 68? Is that also a common
term - excuse me, a 62. Is that a term that is used for
larger amounts?

A Yes, it is. The terminology that they
commonly use is a kilogram is a thousand grams, so
you'd have a half kilo which is 500 grams down to
your quarter kilos which are 125 grams and then half
of that is a 62 or a six-deuce.

Q You skipped 250.
A Excuse me, 250 for the quarter kilos.
Q Okay, so 125 would be an eighth, and 62
would be a?

A A sixteenth.

Q Okay, and the items that you see in front of
you, are those items that you would normally
associate [93] with distribution activity, the scale, the
counter weight and the plastic bags?
A Yes, there appear to be two scales here, a
counter weight to zero out the scales.

Q What's a counter weight?
A This item right here is typically used when
.you're measuring items to zero out your scale. This is
a true 100 gram - it's stamped on here. You can buy
that commercially, but that is-

*

*

*
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Q Thank you. And so those items would be used
in the manner that you've described?

A Yes.
Q Okay, and the plastic bags, how would they
be utilized, if at all?

A For packaging for street-level distribution.

Q And how could the bags specifically be used?
Would it be used in whole or in part?
[94] A Typically, you have a rock in the corner
of the bag and then it would be tied.
Q And as to the cocaine that is there before you,
the amounts that are in the packages marked 1A
through IE, have you had a chance to look at that
and familiarize yourself as to the weight of those?

A Yes, it's approximately 40 grams.
Q And would possession of this amount of
cocaine be consistent or inconsistent with personal
use?

A It would be inconsistent with personal use.

Q Thank you. That's all the questions I have.

*

*

*

[97] DET. THOMAS RITCHIE
WAS CALLED AS A WITNESS BY AND ON BEHALF
OF THE COMMONWEALTH AND, AFTER HAVING
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BEEN FIRST DULY SWORN, WAS EXAMINED
AND TESTIFIED AS FOLLOWS:
DIRECT EXAMINATION
BY MS. POLLARD:

*

*

*

[101] Q And what did he tell you about who the
contraband that had been seized from his residence
that evening belonged to?

A He said it was his. He said all that shit you
guys got out of my house is mine, the coke, the crack,
the baggies. It was all mine. Even the stuff you got
out of my pocket was mine as well.
Q Did he say anything about the weight of what
you had taken from his home?
[102] A He did. I asked him how much he
though the coke that we got out of the sink weighed
and he said it should have been around 40 grams.

Q Okay, and what did he tell you about where
he got it?

A He said it got it from "my man in D.C. two
weeks ago." And then he said, "I brought it over
here."
Q Now were those his exact words about how it
got to Virginia?
A Yes.
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Q What did he say exactly?

A When 1 asked him where the stuff in the
house came from he goes "I got that from a man in
D.C ." 1 asked him how long ago and he said two
weeks ago. I said, "So you got it in D.C.?" And he goes
"yeah, 1 got it in D.C., then 1 brought it down here."
Q What did he tell you about whether it was
crack or powder when he brought it over?

A He said it was hard. 1 asked him specifically
was it powder when you brought it over because he
talked about sometimes he buys powder, [103]
sometimes he buys crack. He said no, it was hard
when 1 got it.
Q The best you can recall, what were his exact
words about that? Did he say "it was already hard
when 1 brought it over"?

A He said it was hard when he got it and when
he brought it over from D.C .
Q Okay, what did Mr. Briscoe tell you, if
anything, about how he came to be involved in
cocaine distribution in Alexandria?

A He said me and my girl moved down here
about six months ago trying to get away from all that
shit, talking about the environment of drug dealing in
D.C. He said we didn't know this place we moved into
was full of Section 8. Once we got down here 1 saw
how green all these young dealers were and I saw
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how much money there was down here and I just had
to step in.
Q And what, if anything, did he tell you about
he obtained cocaine, about his suppliers?

A When I asked him where he got his stuff, he
said I got three main guys in D.C. I get coke from .
There's a guy name -Iapel. He told me Japel's phone
[104] number. He says it's stored under J in my
phone. I asked him how much he gets from J apel and
he said I always get a quarter from Jape!. Originally,
I thought he was talking about a quarter of an ounce,
but then he elaborated, it's a quarter kilo. I asked
him how many times he bought from Japel, he said
about 80 times over the last five years. And he said
half of those were powder and the other half was
already hard, meaning already crack cocaine.
He said his second guy was named Tony
Marshall. He said that he had gotten a quarter kilo of
cocaine. I'm not sure whether he meant powder or
crack then. I didn't elaborate on the question. He said
he had gotten a quarter kilo from Tony four or five
times during October and December of 2004. He said
the third guy was named Carl and he said I always
get a 6-2 from Carl, meaning a 62 gram package of
coke. He said I normally get one every day or almost
.every day from Carl.
I said how many times have you gotten a 6-2
from Carl? He said 50, 60, 70, 80 times, pretty much
every day or every other day.
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[105] I asked him how long ago - when was the
last time he had purchased a 6-2 from Carl. He said
about two weeks ago which was consistent with the
cocaine he brought in to Alexandria.

Q And what, if anything, did Mr. Briscoe tell
you about how he makes a profit with the cocaine
that he buys?
A Specifically talking about the 6-2s that he
buys from Carl, I said what's Carl charge you for a 62? He said $1800. I said how much do you make off of
it? He said I make about $900.

Q And what, if anything, did Mr. Briscoe tell
you about how he sells cocaine in Alexandria?
A I asked him if he was a hand to hand guy,
selling dimes or dubs, very small packages of cocaine
to smokers. He said basically "I sell 8 balls." He said I
got a handful of these little young dealers I hit off
here in Cameron Commons. He said they're basically
8 ball every other day kind of guys.
Q And now what does it mean to hit off?

A He's talking about that's how often he serves
them or sells them an 8 ball of crack
[106] Q And how many of those did he tell you
he had?
A I asked him if he could name them
specifically, he named five. Brandon, Jay, Don, Prince
and New York.
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Q Did he give you any further details about
these individuals?

A He did. He said actually Jay, I hit him offsell him an 8 ball about every third day. The other
guys are every other day. And he said Prince always
has a gun on him, so be careful with him. I said how
long have you been hitting these guys, how long have
you been selling crack cocaine to these guys in that
quantity and he said a month or two.
Q Okay, and the person who made these
statements to you, do you see him in the courtroom
today?

A I do, he's seated left of counsel.
MS. POLLARD: · May the record reflect the
witness identified the Defendant.
THE COURT: The record will reflect the
identification by the witness of the Defendant.

*

*

*

[113] MS. POLLARD:

Commonwealth rests.

THE COURT: All right.
MS. McGARRITY:

Court's indulgence.

(PAUSE.)
MS. McGARRITY: Your Honor, the defense
moves to strike the evidence on each count of the
indictment as insufficient for the conviction on any of
the counts charged.
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*

*

[151] THE COURT:
McCrary case? Thank you.

*
Okay. Can I see that

(PAUSE.)
THE COURT: I'm going to hand this back,
since this is your copy.
Based on the evidence presented, I find the
evidence is sufficient to prove beyond a reasonable
doubt that the Defendant possessed with intent to
distribute cocaine as charged in Count 1 of the
indictment.
And as to Count 2, I find that the evidence is
sufficient to prove beyond a reasonable doubt that he
transported into the Commonwealth cocaine as
charged in Count 2. I do think that McCrary case is
sufficient. I mean the Court specifically addresses
sufficiency of the evidence and in that case, the only
evidence that they could address was the Defendant's
statement to the Officer that he brought the cocaine
from North Carolina into Virginia. And then the
cocaine was found in the room. So I think that is very
similar to the case herein.
And as to Count 3, I think the evidence [152] falls
short as to whether or not there was an agreement
proved beyond a reasonable doubt. I just don't think
these cases are directly on point when all we have is
the Defendant's statement and the cocaine. I just
don't think it - I don't think it's sufficient beyond a
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reasonable doubt. And so I'll find the Defendant not
guilty on Count 3, the conspiracy offense.
We need to set this over for the preparation of a
presentence investigation report. I would say the
28th of July or August 4th, whichever one is convenient.
MS. McGARRITY: July 28th, Your Honor.
THE COURT: July 28th, okay. We'll set itcontinue this matter until July 28th at 10 o'clock for
sentencing.
The Defendant is remanded to the custody of the
Sheriff.
(WHEREUPON, AT 4:12 O'CLOCK P.M., THE
PROCEEDINGS IN THE ABOVE-ENTITLED MATTER WERE CONCLUDED.)
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Trial Order (Briscoe)
VIRGINIA:
IN THE CIRCUIT COURT
FOR THE CITY OF ALEXANDRIA
COMMONWEALTH OF VIRGINIA
V

MARK A BRISCOE

CF05000189
ORDER

This 16th day of June, 2005, came the Attorney
for the Commonwealth and the defendant, MARK A
BRISCOE, who stands indicted for three felonies, towit: Count 1: Possession with the Intent to Distribute
Cocaine, Count 2: Transport Cocaine into the Commonwealth and Count 3: Conspiracy to Distribute
Cocaine, was led to the bar in the custody of the
Sheriff and came also Teresa McGarrity, his attorney.
Whereupon, the Commonwealth moved the Court
to amend Count 2 to read: " . .. on or between the
20th day of January, 2005, and the 10th day of February, 2005 ... ", which motion was granted over the
objection of the defendant.
Whereupon, the accused was arraigned and after
private consultation with and being advised by his
counsel, pleaded NOT GUILTY to Possession with the
Intent to Distribute Cocaine as charged in Count 1
and NOT GUILTY to Transport Cocaine into the
Commonwealth of Virginia as charged in Count 2 and
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NOT GUILTY to Conspiracy to Distribute Cocaine as
charged in Count 3, which plea was tendered by the
accused in person. And thereupon, after having been
first advised by his attorney and by the Court of his
right to trial by jury, the accused knowingly and
voluntarily waived trial by a jury and with the concurrence of the Attorney for the Commonwealth and
of the Court, here entered of record, the Court proceeded to hear and determine the case without the
intervention of a jury, as provided by law, and the
Commonwealth's evidence having been heard, counsel for the accused moved to strike the Commonwealth's evidence for reasons stated in the record,
which motion was overruled and having heard all of
the evidence and argument of counsel, the Court finds
the accused GUILTY of Possession with the Intent to
Distribute Cocaine as charged in Count 1 and
GUILTY of Transport Cocaine into the Commonwealth of Virginia and NOT GUILTY of Conspiracy to
Distribute Cocaine as charged in Count 3.
The Court, on motion of the defendant by counsel, before fixing punishment or imposing sentence,
directs the Probation Officer of this Court to thoroughly investigate and report to the Court as provided by law, on the 28th day of July, 2005, at 10:00
o'clock a.m., to which date this case is continued.
The Court certifies that at all times during the
trial of this case the defendant was personally
present and his attorney was likewise personally
present and capably represented the defendant.
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And the defendant is remanded to jail
custody of the Sheriff.

ill

/s/ Lisa B Kemler
Lisa B Kemler, Judge
Entered: June 17, 2005

the
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Sentencing Order (Briscoe)
(CF05000189)
VIRGINIA: IN THE CIRCillT COURT OF THE CITY
OF ALEXANDRIA
FEDERAL INFORMATION
. PROCESSING STANDARDS
CODE: 510
Hearing Date: August 18, 2005
Judge: Lisa B Kemler, Judge

COMMONWEALTH OF VIRGINIA

v.
MARK A BRISCOE, Defendant
This case came before the Court for sentencing of
the defendant, who appeared in person with his
attorney, Teresa McGarrity. The Commonwealth
was represented by Jennifer Pollard.
The defendant presented argument in support of
his motion to set aside the verdict, which motion was
denied.
On 06·16·05 the defendant was found guilty of
the following offenses:
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CASE
NUMBER

OFFENSE
DESCRIPTION
AND
INDICATOR
(FIM)

OFFENSE VA CODE
DATE
SECTION

CF05000189 Possession with 02-10-05
the Intent to
Distribute
Cocaine (F)
VCCCode: NAR-3043-F9
02-1()..()5
CFOSOOO189 Transport
Cocaine into the
Commonwealth
ofVJrginia (F)
VCCCode: NAR-8065-F9

18.2-248(C)

18.2-248.01

The presentence report was considered and is
ordered filed as a part of the record in this case in
accordance with the provisions of Code § 19.2-299.
Pursuant to the provisions of Code § 19.2-298.01,
the Court has considered and reviewed the applicable
discretionary sentencing guidelines and the guidelines worksheets. The sentencing guidelines worksheets and the written explanation of any departure
from the guidelines are ordered filed as a part of the
record in this case.
Before pronouncing the sentence, the Court
inquired if the defendant desired to make a statement
and if the defendant desired to advance any reason
why judgment should not be pronounced.
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The Court SENTENCES the defendant to:
Incarceration with the Virginia Department of
Corrections for the term of: 15 years for Possession with the Intent to Distribute Cocaine, and 5
years for Transport Cocaine into the Commonwealth of Virginia. The total sentence imposed is
20 years.
These sentences shall run consecutive with
one another and consecutive with any other
sentences imposed.
The Court SUSPENDS all but 2 years and 8
months of the Possession with the Intent to
Distribute Cocaine sentence and all but 3 years of
the Transport Cocaine into the Commonwealth
of Virginia sentence, for a period of 15 years, for a
total suspension of all but 5 years and 8 months,
upon the following conditionts):

Good behavior. The defendant shall be of good
behavior for 15 years from the defendant's release
from confinement.
Substance Abuse Screening. The Defendant shall
complete any substance abuse screening, assessment,
testing and treatment as directed by the Department
of Corrections. The Defendant may be subject to
.payment of any fees associated with substance abuse
treatment or intervention as required by the treatment or intervention program on an ability to pay
basis.
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Supervised probation. The defendant is placed on
probation to commence on his release from incarceration, under the supervision of a Probation Officer for
5 years or unless sooner released by the court. The
defendant shall comply with all the rules and requirements set by the Probation Officer. Probation
shall include substance abuse counseling and/or
testing as prescribed by the Probation Officer.
Appeal Rights. The defendant was advised of his
appeal rights.
Costs. The defendant shall pay costs of $1122.00
plus attorney's fees.
Credit for time served. The defendant shall be
given credit for time spent in confinement while
awaiting trial pursuant to Code § 53.1-187.
9/6/05
DATE

ENTER: /s/ Lisa B. Kemler
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One-Judge Opinion of the Court
of Appeals of Virginia (Briscoe)

VIRGINIA:
In the Court of Appeals of Virginia on Thursday
the 18th day of January, 2007.
Mark A. Briscoe,
against

Appellant,
Record No . 1478-06-4
Circuit Court Nos. CF05000189

Commonwealth of Virginia,

Appellee.

From the Circuit Court of the City of Alexandria
Per Curiam

This petition for appeal has been reviewed by a
judge of this Court, to whom it was referred pursuant
to Code § 17.1-407(C), and is denied for the following
reasons:
1. Appellant contends the trial court erred in
admitting the certificate of analysis as it violated his
Sixth Amendment right of confrontation.

Appellant was charged with possession of cocaine
with intent to distribute and transporting cocaine
into the Commonwealth with the intent to distribute. 1
During its case in chief, the Commonwealth sought to
introduce certificates of analysis performed on the
substances found in appellant's apartment and on his
1 Appellant was also charged with conspiracy to distribute
cocaine but was found not guilty ofthat charge.
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person. Appellant objected, arguing that the certificates were testimonial evidence under Crawford v.
Washington, 541 U.S. 36 (2004), and, thus, the
presence of the individual performing the chemical
analysis was required. The trial court overruled appellant's objection and admitted the certificates.
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The Confrontation Clause of the Sixth Amendment provides the accused with the right "to be
confronted with the witnesses against him." U.S.
Const. amend. VI. Where testimonial evidence is
concerned and the declarant does not appear at trial,
"the Sixth Amendment demands what the common
law required: unavailability and a prior opportunity
for cross-examination," Crawford, 541 U.S. at 68.
Where the declarant "appears for cross-examination
at trial," however, the "Confrontation Clause places
no constraints at all on the use" of the declarant's
prior statements. ld. at 59 n.9.
This Court recently held that assuming a certificate of analysis constitutes testimonial evidence '
under Crawford, a defendants confrontation rights
are nonetheless protected by the procedures provided
by Code §§ 19.2-187 and 19.2-187.1. Brooks v. Commonwealth, _ Va. App. _ , _ , _ S.E.2d _ , _ ,
2006 Va. App. LEXIS 574, at *8 (Dec. 19, 2006). Code
§ 19.2-187.1 provides the defendant with the "right to
call the person performing such analysis or examination" when a certificate of analysis is admitted into
evidence. And such "witness shall be summoned and
appear at the cost of the Commonwealth." Code
§ 19.2-187.1.
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Code § 19.2-187.1 sets out a "reasonable procedure to be followed in order for a defendant to exercise his right to confront" the preparer of a certificate
of analysis. Brooks, _ Va. App. at _ , _ S.E.2d at
_ , 2006 Va. App. LEXIS 574, at *14. Here, appellant
did not notify the Commonwealth or the trial court of
his desire to confront the witness until the middle of
trial. Appellant's "failure to follow this procedure
amounts to a waiver of the constitutional right to
confront such witnesses." Id.
II. Appellant argues the evidence was insufficient to establish the corpus delicti of the offense of
transporting cocaine into the Commonwealth.
On appeal, this Court "review]s] the evidence the
'light most favorable' to the Commonwealth." Pryor v.
Commonwealth, 48 Va. App. 1, 4, 628 S.E.2d 47, 48
(2006) (quoting Commonwealth v. Hudson, 265 Va.
505, 514, 578 S.E.2d 781, 786, (2003)) . This principle
requires the Court to "'discard the evidence of the
accused in conflict with that of the Commonwealth,
and regard as true all the credible evidence favorable
to the Commonwealth and all fair inferences to be
drawn therefrom.'" Id. (quoting Parks v. Commonwealth, 221 Va. 492, 498, 270 S.E.2d 755, 759 (1980)) .
On February 10, 2005, the police executed a
search warrant for appellant's apartment. There, they
found a 40-gram rock of cocaine in the kitchen sink,
two scales, a razor blade, packaging materials, a
plate, and residue throughout the kitchen. The police
also recovered cocaine from appellant's pockets. After
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appellant's arrest, he told the officers that everything
they found in the house "is mine, the coke, the crack,
the baggies. It was all mine. Even the stuff you got
out of my pocket was mine as well." The rock of cocaine found in the sink "should have been around 40
grams," appellant admitted to the officer. When asked
where he got the cocaine, appellant stated that be got .
it "from my man in D.C. two weeks ago" and then
"brought it down here [to Alexandria]." The cocaine
"was already hard when I brought it over," appellant
continued. Appellant gave the officers the names of
the "three main guys in D.C. that I get coke from,"
contact information, and detailed his prior dealings
with them. Appellant confessed that he moved to
Alexandria to get away from the drug dealing
lifestyle but "saw how green all these young dealers
were and I saw how much money there was down
here and I just had to step in."
The trial court found appellant guilty of possession of cocaine with intent to distribute and
transporting cocaine into the Commonwealth for sale
or distribution.
"In every criminal prosecution, the Commonwealth must prove the element of corpus delicti, that
is, the fact that the crime charged has been actually
perpetrated." Cherrix v. Commonwealth, 257 Va. 292,
305, 513 S.E.2d 642, 651 (1999). "'It is the body or
substance of the crime,'" and "'consists not merely of
an objective crime, but of the defendant's agency in
the crime.'" Baughan v. Commonwealth, 206 Va. 28 ,
32-33, 141 S.E.2d 750, 754 (1965) (quoting Lucas v.
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Commonwealth, 201 Va. 599, 603, 112 S.E.2d 915, 918
(1960».
Where "the commission of the crime has been
fully confessed by the accused," however, "only slight
corroborative evidence is necessary to establish the
corpus delicti." Aldridge v. Commonwealth, 44 Va.
App. 618, 650, 606 S.E.2d 539, 555 (2004); see also
Cherrix, 257 Va. at 305, 513 S.E.2d at 651. There
need not be "'independent corroboration of all the
contents of the confession, or even of all the elements
of the crime.'" Aldridge, 44 Va. App. at 650, 606
S.E.2d at 555 (quoting Watkins v. Commonwealth,
238 Va. 341, 348, 385 S.E.2d 50, 54 (1989». For the
"confession is itself competent evidence tending to
prove the corpus delicti, and all that is required of the
Commonwealth in such a case is to present evidence
of such circumstances as will, when taken in connection with the confession, establish the corpus delicti
beyond a reasonable doubt." Watkins, 238 Va. at 349,
385 S.E.2d at 54. And corroborative facts supporting
the corpus delicti "may be furnished by circumstantial evidence as readily as by direct evidence."
Aldridge, 44 Va. App. at 650, 606 S.E.2d at 555;
Watkins, 238 Va. at 349,385 S.E.2d at 54.
Appellant confessed to purchasing about 40
grams of cocaine, in ''hard" form, from an individual
."in D.C." and that he, himself, "brought it down here"
to Alexandria. Appellant confessed to being a drug
dealer in Alexandria and claimed ownership of the
40-gram rock of cocaine found in his kitchen sink, the
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cocaine found on his person, and all the drug paraphernalia found inside his apartment.
Appellant's confession that he brought the crack
from D.C. to Alexandria, along with the evidence
seized from his person and his apartment, sufficiently
established the corpus delicti of the transportation
offense.
This order is final for purposes of appeal unless,
within fourteen days from the date of this order, there
are further proceedings pursuant to Code § 17.1407(D) and Rule 5A:15(a) or 5A:15A(a), as appropriate. If appellant files a demand for consideration by a
three-judge panel, the demand shall include a onepage statement identifying specifically how this order
IS In error.
It is ordered that the Commonwealth recover of
the appellant the costs in this Court, which costs
shall include a fee of $400 for services rendered by
the Public Defender on this appeal, in addition to
counsel's necessary direct out-of-pocket expenses, and
the costs.in the trial court.

This Court's records reflect that the Office of the
Public Defender for the City of Alexandria is counsel
of record for appellant in this matter.
Costs due the Commonwealth
by appellant in Court of
Appeals of Virginia:
Public Defender

$400.00 plus costs and
expenses
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A Copy,
Teste:
Cynthia L. McCoy, Clerk
By: /s/ Marty V.P. Ping
Deputy Clerk
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Three-Judge Opinion of the Court
of Appeals of Vll"ginia (Briscoe)

VIRGINIA:
In the Court ofAppeals of Virginia on Monday the
26th day of March, 2007.
Mark A. Briscoe,

Appellant,

i

\
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H

against

Record No. 1478-06-4
Circuit Court No. CF05000189

Commonwealth of Virginia,

Appellee.

From the Circuit Court of the City of Alexandria
Before Judge Clements, Senior Judge Annunziata and Retired Judge Jamborsky*
For the reasons previously stated in the order entered by this Court on January 18, 2007, the petition
for appeal in this case hereby is denied.
It is ordered that the Commonwealth recover of

the appellant an additional fee of $100 for services
rendered by the Public Defender on this appeal, in
addition to counsel's costs and necessary direct outof-pocket expenses. The Commonwealth shall also
recover of the appellant the costs reflected in this
Court's January 18, 2007 order.
This order shall be certified to the trial court.

* Retired Judge Richard J. Jamborsky took part in the
consideration of this case by designation pursuant to Code
§ 17 .1-400CD).
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Additional costs due the Commonwealth
by appellant in Court of Appeals of Virginia:
Public Defender

$100.00 plus costs and
expenses

A Copy,
Teste:
Cynthia L. McCoy, Clerk
By: /s/ [lllegible]
Deputy.Clerk
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Certificate of Analysis (Cypress)
[SEAL]

ORIGINAL
Commonwealth of Virginia

DEPARTMENT OF FORENSIC SCIENCE
CERTIFICATE OF ANALYSIS
August 29, 2005
(Filed Nov. 28, 2005)
Eastern Laboratory
830 Southampton Road
Suite 400
Norfolk, VA 23510
Tel. No.: (757) 683-8327
Fax:
(757) 683-8830
TO:

T.COOKE
E.POOLE
DEPARTMENT OF STATE POLICE
1508 TECHNOLOGY DRIVE
SUITE 101
CHESAPEAKE, VA23320-5951
FS Lab # T05-7773

Your Case #:
Victimts):
Suspect(s):

BAILE~ Melvin

Leon Jr.
CYPRESS, Sheldon Andria

Evidence Submitted By: T. Cooke
Date Received:
07/08/2005
Item 1

One (1) sealed plastic evidence bag
containing one (1) knotted plastic bag
containing Items 1A and IB
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Item 1A

One (1) knotted plastic bag containing
off-white powder chunks

Item 1B

Rice

Item 2

One (1) sealed plastic evidence bag
containing one (1) knotted plastic bag
containing Items 2A and 2B

Item 2A

One (1) knotted plastic bag containing
off-white powder chunks

Item 2B

Rice

Item 3

One (1) sealed plastic evidence bag
containing Items 3A and 3B

Item 3A

One (1) knotted plastic bag containing
plant material

Item 3B

One (1) knotted plastic bag containing
Items 3B 1 and 3B2

Item 3B1 Plant Material
Item 3B2 One (1) knotted plastic bag corner
containing plant material
Item 4

One (1) sealed plastic evidence bag
containing one (1) hand-rolled cigar

RESULTS:
Item 1A

Cocaine Hydrochloride (Schedule II),
27.9 grams.

Item 1B

Not analyzed.

Item 2A

Cocaine Hydrochloride (Schedule II),
32.6 grams.

Item 2B

Not analyzed.
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Item 3A

Marijuana, 3.8 grams (0.13 ounce).

Item 3B1 Marijuana, 1.1 grams (0.03 ounce).
Item 3B2 Marijuana, 0.9 gram (0.03 ounce).
Item 4

Marijuana.

The results of other requested examinations will be
reported separately.
RECEIVED AND FILED
TESTE: lsi [lllegible]
o Deputy Clerk
DATE:
9-6-05

[SEAL]

ORIGINAL
Commonwealth of Virginia

DEPARTMENT OF FORENSIC SCIENCE
CERTIFICATE OF ANALYSIS
Department of State Police
FS Lab # T05-7773
Your Case # --August 29,2005
Attest:
I certify that I performed the above analysis or
examination as an employee of the Department of
Forensic Science and that the above is an accurate
record of the results of that analysis or examination.
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/s/ Nicole M. Anderson
Nicole M. Anderson
Forensic Scientist
NMA
[PPS]

RECEIVED AND FILED
TESTE: /s/ [Illegible]
o Deputy Clerk
DATE:
9-6-05
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Grand Jury Indictment (Cypress)

Virginia:
In The Circuit Court
of the City of Chesapeake
December 6, 2005

THE COMMONWEALTH
OF VffiGINIA
Distribute Cocaine Second or Subsequent
v.
Offense
SHELDON ANDRIA
Docket Number:
CYPRESS
05-3793
nOB: 08/26/1980
VCCNumber:
Social Security #:
[Social Security number NAR-3038-F9 (For
administrative use only)
omitted]
Grand Jury Indictment
The Grand Jurors of the Commonwealth of
Virginia and of the City of Chesapeake, attending the
Court aforesaid, upon their oaths, present that, in the
City of Chesapeake,

SHELDON ANDRIA CYPRESS
On or about the 25th day of June, 2005, did
unlawfully, knowingly and intentionally, sell, give,
distribute or possess with intent to sell, give or
distribute a Schedule II Controlled Substance,
namely: Cocaine and having previously committed
the offense of Distribution of Possession with the
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intent to Distribute, in violation of § 18.2-248(C) of
the Code of Virginia (1950) as amended.

Grand Jury Date:

December 6, 2005

Grand Jury Witness: Det. G. Evans
Chesapeake Police Dept.
A True Bill

/sl

=-[I_U--'e.....
gL·b_l_e]=--

_

Foreman of the Grand Jury
Not A True Bill /s/

Foreman of the Grand Jury
CERTIFIED TO BE A TRUE COPY
OF THE RECORD IN MY CUSTODY
FAYE W. MITCHELL, CLERK
CIRCUIT COURT, CHESAPEAKE, VA
By: /s/
SS Howard
DEPUTY CLERK
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Excerpts from Trial Proceedings (Cypress)
VIRGINIA: IN THE CIRCUIT COURT .
OF THE CITY OF CHESAPEAKE

\:
i'
i.

COMMONWEALTH OF VIRGINIA

~ TRIAL

-vsSHELDON A. CYPRESS,
Defendant.

) CR05003793-00
~ (Filed
) Jul. 31,2006)

BEFORE: The Honorable S. Bernard Goodwyn,
Judge of the aforesaid Court.
DATE:

April 6, 2006.

PLACE:

Chesapeake, Virginia.

APPEARANCES:
MS. AMY E . JAMES,
Assistant Commonwealth's Attorney.
MR. THOMAS B. SHUTTLEWORTH,
Counsel for the defendant.
The defendant appearing in person.
Reported by:
Beth B. Chandler, Court Reporter
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Q In your car or
stopped?

10

the car that had been

A Mr. Cypress was still in the car that I had
stopped.
Q And where was he riding in that car when
you first stopped it?
A

Front passenger seat.

Q Okay. Did he remain in the front passenger
seat until you went up to the vehicle to search it?
A

Yes.

Q Did you get him out of the vehicle to search
it?
A

Yes, I did.

[23] Q

Where did you have him go?

A I had him walk back towards my vehicle,
where there was another trooper waiting at the
(inaudible).

Q Tell the Court about the search of the
vehicle.
A I first started my search at the passenger
floor board, where I saw a suspected marijuana
cigarette in plain view. At that time, both the driver
and the passenger were placed in investigative
custody.
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Q Did you recover anything from his person?
A

Yes, I did.

Q What did he have on his person?
A He had approximately $383 in U.S. currency,
293 that was in his front pocket and $90 in his back

pocket.

Q

Did you search Mr. Bailey?

A

Yes.

Q Did he have any cash or any items on his
person at all?

A I don't have anything on here. I think he had
a dollar or $2.
Q Okay. Any drug paraphernalia, anything
related to illegal narcotics?
A

No.

[25] Q

Did you find any smoking devices in the

vehicle?

A

No, I didn't.

Q Do you have the evidence that you collected
with you today?

A

Yes, I do.

MS . JAMES: May I approach the witness,
Your Honor?
THE COURT: Yes.
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Number 1 would be Q

1A?

A Yes. That would be from the driver's side.
Q And Item 2A, can you identify that? So 1A
would be Commonwealth's Exhibit 5; is that correct?
A Yes, that's correct.

Q And Item 2A?
A That would be the bag that was found
underneath the passenger side.
Q

Commonwealth's Exhibit 4; is that correct?

A That's correct.
Q Item 3A is listed as one knotted plastic bag
containing plant material?
[32] A Yes.
Q Can you tell the Court which piece of
evidence that is?
A That would be one of the green leafy
substances in the bag containing marijuana.
Q You're referencing Commonwealth's Exhibit
3?
A Yes.
Q And it appears that there are two items
within - on the certificate of analysis, Item 3, Item
3A, and 3B, which is broken down into 3B1 and 3B2?
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A Yes.
Q All those items are
Commonwealth's Exhibit 3?
A

contained

within

Yes, they are.

Q Can you tell the Court what Item 4 is?
A Item 4 is the one sealed evidence bag
containing a hand-rolled cigar.
Q

It's Comm.onwealth's Exhibit 2?

A

Yes.

Q What's the lab number that was assigned to
this evidence?
A

It's T05-7773.

MS. JAMES: Judge, at this time, I would
move for the introduction of the certificate of
analysis.
MR. SHUTTLEWORTH: I'd object on the
grounds [33] of hearsay, Your Honor. I think under
Crawford v. Washington, it's clearly inadmissible
without the testimony of the person performing the
test, and the lab result - this lab test contains an
affidavit regarding the results of the examination,
and I have some - I have a brief on it that I'd like to
submit at this time.
THE COURT: Okay. Commonwealth, what's
your position?

107
MS. JAMES: Well, Judge, I believe this
Court has addressed the Crawford issue before, which
is essentially the issue that has been raised, and it's
ruled that it does not apply to the certificates of
analysis. I was not prepared to address this issue in
larger detail, but I do THE COURT: Well, I'll give you a -chance to
brief it before I rule on it.
MR. SHUTTLEWORTH: And I'm happy to
let the Court read it before I argue or let her read it
before I argue. I don't want to put her in a position to
have to listen to .me at the same time she's trying to
read the brief.
THE COURT:

All right. Well -

MR. SHUTTLEWORTH: And I don't mean
- I'm sorry.
THE COURT:

Go ahead.

[34] MR. SHUTTLEWORTH: I don't mean
to belabor it. I have some comments about it. You
know, there's the one case that went up to the Court
of Appeals, Luginbyhl, which initially the Court of
Appeals ruled adverse to my position. That case has
been pulled and is not law anymore, and it is sitting
in front of the Court of Appeals on an en bane - ready
. for an en bane hearing.
And I have - Your Honor is probably aware of it.
You may not be, but if you're not aware of it, one - 27
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days after the Court ruled on it - I believe it was 27 yeah - 27 days after the Court ruled on it, the Court
granted a petition for rehearing on bond.
And I've called the Court of Appeals, and it's not
- it's pending. I mean, it hasn't been re-argued yet.
And clearly, in the Luginbyhl case, Judge Benton
thought that - not only Judge Benton, but a lot of
people and a lot of legal scholars, including Professor
Lederer at William & Mary, thinks that an affidavit
from a chemist clearly falls into the core class of
testimonial statements, which are any statements
which were made under circumstances which an
objective witness would reasonably believe that a
statement would be available for use at a later trial.
And in the Luginbyhl case, they were talking about a
breath analysis.
In the Seton Hall Law Review, they talk about
[35] and actually quote Crawford as saying that
there's a core class of testimonial statements which
exist, including those statements contained in formalized testimonial material such as affidavits that's the only one that's of any relevance to this and statements which were made under clear
circumstances that would lead an objective witness to
reasonably believe that the statement would be
available for use at a later trial.
Clearly, that's what this is. This is an opinion of
an expert that I can't cross-examine. It's hearsay.
And I would say to Your Honor also that it - I'm not
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permitted to examine this witness, and under the under Daubert, as the Supreme Court has said,
vigorous cross-examination, presentation of contrary
evidence, and careful instruction on the burden of
proof are traditional appropriate means of attacking
shaky but admissible evidence. Confrontation clause
is primarily concerned with the use of ex parte
affidavits at trial, which is what this is, and it can be
argued that a lab report is nothing more than the
affidavit of an expert.
So I would object to the admission of that piece of
evidence on the grounds of hearsay.
THE COURT:

All right.

MR. SHUTTLEWORTH: And to admit it
'and then go any further to admit that piece of
evidence would violate [36] my client's Sixth Amendment rights and violate the confrontation clause of
the Constitution of the United States.
MS. JAMES: Judge, I'd respond by saying,
obviously, the Commonwealth had no notice. There
have been no motions filed. So it's the Commonwealth's position that the defendant should not be
allowed to raise this issue at this time without filing
the proper motions in front of the Court. So that
.would be my number one position.
THE COURT: What do you think a proper
motion would have been?
MS. JAMES: I think that he would have
had to file a motion to suppress the evidence and
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allege the constitutional violation, and that has not
been done.
THE COURT:

Okay. What else do you have

to say?
MS. JAMES: Well, Judge, I'm not prepared
to address the Crawford argument in detail at this
point, again, because I had no notice that it was
coming, and if it means that - I would submit it to
the Court at this point, you know, without the notice.
As the Court knows, it's a fairly hefty legal issue
that the Court has dealt with. I would ask either that
the Court continues with the case and keep this issue
[37] under advisement or allow us to, you know,
resume our trial another day after I've had time to ,
you know, address this issue, present a brief to the
Court on the matter.

THE COURT: Well, there's no way I can
read this case and digest it in the middle of a trial.
That's for sure. Why didn't you all send us a brief
earlier?
MR. SHUTrLEWORTH: Well, Your Honor,
I thought about that, and I have a response for that.
There's always a concern on the part of the defendant
that he might end up in front a jury in Chesapeake on
a drug charge, and I think that I wanted my client in
jeopardy when I raised this issue.
Clearly, it's an evidentiary issue. Clearly, it's one
that is supposed to be raised during the trial, and I
just didn't want to - I thought about that, and that
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was of some concern. I thought about it so much that,
not only in that context, but, you know, there's - 1'11I think that to require me to do that in light of
Crawford would make any statutory or rule unconstitutional in light of Crawford.
And I found a case in illinois which has a statute
that requires somebody who's going to challenge that
to raise it ahead of time, and the illinois - this is pre
Crawford, but the illinois case says, This statute [38]
is unconstitutional under the confrontation clauses of
the United States and the illinois Constitution. It
impermissibly requires a defendant to take a procedural step to secure his confrontation rights or be
deemed to have waived them and did not require the
waiver of this constitutional right to be a knowing,
intelligent, and voluntary act.
So I - what Ms. James raises concerned me
enough to do some additional research to see if I had
a colorable argument, and I think I do, but not
raising it ahead of time, as well as the argument in
chief. And let me say, I'm happy to reconvene and
have this argument, you know, at another time. I'm
okay with that.
THE COURT: All right. Well, I guess the
thing to do is to take a short recess and then decide
what we're going to do after that.
(A recess was taken.)
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THE COURT: All right. Let me give you all
my instant analysis of what has been presented to
me. The Commonwealth has complied with 19.2-187
of the Virginia Code. The defendant argues that
allowing the certificate of analysis into evidence
pursuant to Virginia Code Section 19.2-187 would
violate the defendant's Sixth [39] Amendment rights,
and they cite the case of Crawford v. Washington,
which was decided in 2004 by the U.S. Supreme
Court.
This Court has reviewed the Crawford case, and
the Crawford case is a case in which the state court
allowed a recorded statement of a wife into evidence
at trial because her testimony at trial was barred by
marital privilege. The trial court allowed the statement in under the Richards line of cases, based upon
a belief that there was a particularized guarantee of
truthfulness in the wife's statement.
The Supreme Court in analyzing that case,
Crawford v. Washington, stated that where testimonial statements are an issue, confrontation is the
only indicium of reliability sufficient to satisfy constitutional issues.
In this particular case, this Court overrules the
objection which is based upon the Sixth Amendment
concerns. This Court finds that the scientific results
stated in the certificate of analysis are not testimonial statements as that term is defined or described in Crawford v. Washington, by the U.S.
Supreme Court.
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So the objection is overruled for those stated
reasons, and the exception's noted.
MR. SHUTTLEWORTH: And I don't want
to belabor [40] the issue but it also prevents me from
cross-examining the scientist or the chemist who did
the test on issues of chain of custody, which would be
an issue that I couldn't cross-examine them on
because they're not here, on the issue - and I guess,
really, the argument that I - as to the whole matter,
the argument that is right out of the Commonwealth's mouth a little bit is they feel the need to
have the fingerprint person here to testify, because
there's no fingerprints on the document. That
fingerprint expert signs the exact same affidavit as
the chemist who actually does the test. And my - and
I just - and I'll be quiet after this.
THE COURT:

That's okay.

MR. SHUTTLEWORTH: The point being is
is that the chemist really is in no different position
than the fingerprint expert, and the Commonwealth I don't know how the Commonwealth can separate
those. They think they need the fingerprint expert to
be able to explain the scientific evidence that is
submitted on the exact same sheet as the chemist,
but they don't need the chemist here to explain the
. scientific evidence that's explained in that sheet.
That's an affidavit saying, I did these tests, and '
they came back cocaine, and I had possession of them,
and I got them from the right guy. I mean, there's a
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lot [41] of things that could be the grist of crossexamination for that person if they were here.
THE COURT: Right. And I don't dispute
that. That's all true, but I don't believe Crawford prevents that, and that's why I gave the ruling that I did.
MR. SHUTTLEWORTH: All right. And I
would except to that ruling, and I understand and
respectfully except.
THE COURT:
cate is admitted.

Sure. All right. The certifi-

THE CLERK:
Your Honor.

Commonwealth's Number 7,

THE COURT:

All right.

(The certificate of analysis was marked as Commonwealth's Exhibit Number 7 and received into
evidence.)
BY MS. JAMES:
Q Trooper Cooke, can you identify these four
sheets of paper? The Commonwealth's primarily concerned with the middle two, but that was how it was
returned to our office. Can you identify what that is?
A Yes, I can.

Q What is it?
[42] A It's a certified copy of the prior conviction
for possession or sell cocaine for the defendant.
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Q And that's his information listed on the back
of the conviction for Social Security, date of birth?

A Yes, it is.
MS. JAMES: Judge, I'd ask that this be
introduced.
THE COURT: All right. That will be Commonwealth's next exhibit. I believe it is 8.
(The certified copy of conviction was marked as
Commonwealth's Exhibit Number 8 and received into
evidence.)
BY MS. JAMES:
Q And all this was here in the city of Chesapeake?

A Yes, it was.
MS. JAMES: Okay, Please answer any
questions the Court or Mr. Shuttleworth may have.
CROSS-EXAMINATION ·

Q Trooper, my client didn't make any statements [43] that the cocaine was his, did he?
A No, he didn't.
Q As a matter of fact, both Mr. Cypress and Mr.
Bailey denied that the cocaine was theirs, correct?

A Correct.
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Q And with specific respect to Mr. Bailey, Mr.
Bailey never came to you after he was in lockup with
Mr. Cypress and said, Not only is that cocaine not
mine, but it's Mr. Cypress'?

A Mr. Bailey made a statement to me at lockup.
Q

What did he say?

A He stated to me that all he can tell me was it
wasn't in there when he left.

Q He didn't come to you at the preliminary
hearing - were you at the preliminary hearing? You
testified at the preliminary hearing. That wasn't a
trick question. And you testified there that Mr. Cypress wasn't the owner of the car, correct?
A Correct.
Q That he made no statements to you, that he
did no acts that were indicative that the cocaine was
his, correct?

A Correct.
Q And that he really engaged in no conduct at
the time of the arrest that would have indicated the
[44] cocaine was his, correct?

A Correct.
Q Okay. You didn't submit to the state lab the
bookbag?

A No, I didn't.

117
Q Had you - did you have the scales that are in
evidence? And I don't know the exhibit number, but
the scale that is in evidence, was that submitted to
the laboratory to have it tested for cocaine?
A

No, it wasn't.

Q Was the playing card that was in the scale
submitted to the lab for cocaine?
A No.
Q Was any rice that you say you found in the
bookbag submitted to the state for analysis?

A No.
Q Did you even take possession of any rice? Could
you pull out in the evidence that you have in this case
rice that you now say you found in the bookbag?
A

No.

Q So that if somebody wanted to compare what
you say was rice that you found in the bookbag with
the rice that has been put into evidence, it would be
an impossibility to do, because you didn't take possession of it?

[45] A Right.

Q Now, with regards to the MR. SHUTTLEWORTH:
proach, Your Honor?
THE COURT:

Sure.

If I could ap-
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BY MR. SHUTTLEWORTH:

Q With regards to the certificate of analysis,
Commonwealth's Exhibit Number 7, with regards to
that and Commonwealth's Exhibit Number 6, you
dropped the evidence and had it signed for by who?
A Allen Evans.
Q

Do you know Allen Evans?

A Yes, I do.
Q Okay. And who prepared - who did the
analysis on the evidence that you dropped off? This is
a copy. You can look at the original if you want.
A Nicole M. Anderson.
Q Did you ever meet Nicole M. Anderson?
A No, I didn't.
Q

Have you ever met her?

A I don't think so.
Q Do you know how the drugs got from Allen
Edwards (sic) to Nicole Anderson?

A No, I do not.
[46] Q Do you know who else handled them
besides or in between Nicole Anderson and Allen
Evans?
A The people that signed for it is in the Commonwealth's Exhibit 6, chain of custody.

124
[57] A This is a copy of our request for
laboratory examination, and this is when it went
from the officer that submitted it to our security
personnel to the drug examiner.
Q Right. But excuse me. My question was
maybe not clear. Is your name - is your signature on
there?

A No. My name would appear on the internal
transfer sheet.
Q How does Mr. Cypress guarantee the chain of
custody in this if you have testified that you touched
all this stuff, tested it for fingerprints, and it doesn't
appear on Exhibit Number 6, your signature?

A I have a copy of our internal transfer sheet, if
you'd like to see that.
Q

Sure.

A And my name does appear there on February
the 7th.
Q All right. I'm sorry. Help me out, if I'm
reading this right. The exhibit, Commonwealth's
Exhibit Number 6, Trooper Cooke submitted it, and
somebody signed for it?

A Correct. Our security personnel.
Q Allen Evans?

A Correct.
Q

Okay. Now - and then-.

127
Q Did you have any drugs or illegal substances
in the vehicle that day?
A

No, ma'am.

Q

Do you use drugs?

A

No.

Q

Do you deal drugs?

A

No.

Q You were ultimately initially charged with
possession with intent to distribute; is that correct?
A

Yes, ma'am.

Q

Okay. Mr. Cypress was also charged?

A

Yes.

Q Were you taken down into the booking area
together?
A

Yes.

Q Did you have an opportunity to talk to Mr.
Cypress in the booking area?
A

Yes, ma'am.

Q

What did you ask him?

A He said he was going to take care of it. He
going to tell them who the drugs were.

Q

Okay. And whose drugs were they?

[63] A They wasn't mine.
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Q

Did he tell you whose drugs they were?

A

Yeah. He told me they were his.

Q Did he tell you how the bag came to be under
the driver's seat?

A

He said he placed them there.

Q Did Mr. Cypress ever come forward, to your
knowledge, and relay that to the trooper?

A

Not to my knowledge.

MS. JAMES: Please answer any questions
the Court or Mr. Shuttleworth may have.

*

*

*

[68] B. W. SHEARIN, called as a witness on
behalf of the Commonwealth, having been first duly
sworn, was examined and testified as follows:
DIRECT EXAMINATION
BY MS. JAMES:

Q State your name, please.
A

Detective B. W. Shearin.

Q

How are you employed?

A Chesapeake Police
investigations section.

Department,

special

Q How long have you been a police officer with
the City of Chesapeake?
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CROSS-EXAMINATION
BY MR. SHUTTLEWORTH:
Q Well, you've never seen a user, because when
you see somebody with that much cocaine, you don't
think they're a user. You think they're a dealer?

[84] A I interview them, and they usually say
with that quantity that they're in distribution.
Q Did you know where that $293 Mr. Cypress
had in his pocket came from?
A

No, sir.

Q Did you know that he's a working man, he's
a plumber?
A

No, sir.

Q You didn't know that. Okay. And you don't
know whether or not that came from his paycheck or
not?
A

I do not.

Q - Okay. What is it about the two - is it your
testimony that because the 293 was made up of lOs
and 20s and 5s that that somehow proves that he's a
cocaine dealer?
A Just adds to the totality of the circumstances
with everything.

Q And that's something -t h at you base your
opinion on?

i' l
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but I don't have a problem with you sitting while you
question.
MR. SHUTTLEWORTH:
notes on this particular one.
THE COURT:

I just have a lot of

That's fine.

BY MR. SHUTTLEWORTH:
Q I want you to assume for me that there's no
cocaine on the card and there's no cocaine on the
scale.

A

Okay.

Q Okay. Do you still place some importance on
those two items being found in the car, even though
there's no cocaine on them?

A

More importantly the scales, yes,sir.

Q The fact that there's no cocaine on the scale?
[89] A Yes, sir.
Q Would it change your opinion if Mr. Cypress
didn't have any money in his pocket?

A

No.

Q Would it change your opinion if he didn't
have a cell phone?

A

No.

Q And I think I understood you correctly that
the cocaine that was found underneath the seat of the
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REDIRECT EXAMINATION
BY MS. JAMES:
Q Have you ever reviewed a case that was
charged as a distribution or possession with intent to
distribute and made a determination that it was not a
distribution case?

A

Many times, yes.

MS.
questions.

JAMES:

I

don't

have

any other

MR. SHUTTLEWORTH: Your Honor, I'd
move to - I'd object to that question and move to
strike, because there's a whole bunch of reasons why
he might have done it. There might have been a plea
bargain. I mean, there might have been other reasons
why that was, and I think that question in its - just
the question standing alone is - the answer's
misleading.
THE COURT:

I guess in what way?

[91] MR. SHUTTLEWORTH: Well, we could you read back the question and the answer,
please, Madam Court Reporter?
THE COURT: Have you ever found a case has there ever been a case where you found that you're right. Read it back.
MR. SHUTTLEWORTH: I would take your
recollection.
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THE COURT: Can there be a weight issue
if the issue is whether or not it's cocaine or not? I
mean, kind of like a weight issue whether or not
somebody's pregnant. I mean, it's like - well, it's a
weight issue. I mean MS. JAMES: Well, there often are weight
issues - and two years later.
THE COURT:

In a nonliteral since.

MS. JAMES: No, Judge. Because something - when you're talking about an admissibility of
something, [97] that's a bright line determination. It's
either cocaine, or it isn't cocaine. If it's not cocaine,
you can't proceed with your case. If it is , you can
proceed.
So when you're talking about weight, the analogy
would be, for example, the substantial compliance
statute that's in place for the DUl code sections. That
really gives the Commonwealth essentially a weight
argument. If something gets lost in transit or
something funky - excuse my common terminology happens along the way, you know, we're still letting
this in. It's still admissible. The whole issue - the
whole reason for chain of custody is because you want
to preserve the integrity of the evidence until it gets
analyzed.
In this case, we have it going from the trooper
and being taken to the lab, and when he leaves it at
the lab, it looks the same way as when he took it off
the defendant. There's no reason at this point to
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conclude that anything has been done to that to
temper with it, to somehow magically slip in a
substance that is cocaine hydrochloride and take out
some artificial substance that would have caused the
defendant to be found not guilty. That's why I'm
arguing that it's really a weight issue as opposed to
admissibility on the certificate. We've met the burden
to get the certificate in.
THE
COURT: All
[98]
Shuttleworth, anything else?

right.

Mr.

MR. SHUTTLEWORTH: Well, I guess this
goes back to my argument about Crawford, which is
why the person needs to be here, so that they can be
cross-examined. I mean, this points up pretty clearly
the wisdom of Crawford as it is applied to out of court
affidavits on issues that are used to convict people of
crimes, and that's what this is. There's some affidavit
that's in front of Your Honor that says this is cocaine.

. There are - I have, and I won't - I have a list of if I can find it - a list of recent times that - recent
events where analysts have been crooked, have been
incompetent.
MS. JAMES: Judge, I'll object to that line
ofMR. SHUTTLEWORTH:
can take judicial notice -

Well, Your Honor

THE COURT: Hold on a second. I think my
tender ears can stand it. I'll hear it.
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MR. SHUTTLEWORTH: In Oklahoma,
there was an inquiry focusing on science used by
prosecutors that they threw out a bunch of cases. In
New York, there were two states - there's in the New
York Times, two states to review lab work of an
expert who erred on IDs. Some [99] officials shaken
by new Central Park Jogger inquiry. Remember that
case of the Central Park jogger that they screwed up?
Houston's troubled DNA crime lab faces a
growing scrutiny. Double blow strikes police in
Houston. Ex-FBI biologist falsified DNA reports.
Odds of mistaken terrorist arrest - Spain and U.S. at
odds on mistaken terrorist arrests. I mean, there's a
list, and this is contained in the article about
admissibility of lab reports, and the reason - the
reason why they shouldn't be admissible, which I've
already argued. I'm not going to re-argue. I just got a
little farther.
I would also ask the Court to consider, if the
Court is persuaded by the Commonwealth that Mr.
Cypress has some culpability in the possession of
these drugs that, the Court consider my argument
that they haven't proven that they were for purposes
of distribution and that there was just a simple
possession case of cocaine. And I'll rely on the
testimony that's been in the case.
THE COURT:

Got you.

MR. SHUTTLEWORTH: And I think that's
it at this time, Your Honor.
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THE COURT: All right. The Court will
take the argument made by counsel as a motion to
strike the Commonwealth's evidence based upon
three different things. [100] One is the violation of
the defendant's Sixth Amendment rights concerning
confrontation as it relates to the certificate of
analysis, which was admitted into evidence by the
Court, and the defense bases that argument upon the
Crawford v. Washington case, decided by the United
States Supreme Court in 2004. For the reasons
previously stated by the Court, that ground for the
motion to strike is denied.
The second motion to strike deals with chain of
custody and the argument by defense counsel that the
chain of custody is so flawed in this case that the
Court should not - or I guess it undermines the
indicia of the reliability of the report, or it's so flawed
to the point that the Court should not admit into
evidence the report. And the Court would overrule
that motion to strike based upon its belief that the
chain of custody has' been satisfied as required by
Virginia evidentiary law.
And, you know, a lot of time with this, I don't
know how much detail to tell people, because I know,
quite honestly, what I say doesn't matter, because the
Court of Appeals will do what they think is right
when the case gets to them, but I think there's a
difference between the analysis you deal with in
dealing with something such as chain of custody as
opposed to dealing with the confrontation issue that
Crawford presents, [101] because chain of custody is a
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defendant's standpoint. I think that's the substance of
the defendant's closing argument.
THE COURT: All right.
MR. SHUTTLEWORTH:
the baggies.
THE

No fingerprints on

COURT: Anything else, Common-

wealth?
[107] MS. JAMES: Judge, I would just note
that the trooper described it as yellow rice, not brown
rice.
MR. SHUTTLEWORTH: You're right. I'm
sorry. I stand corrected. I agree with you for the
record about that.
THE COURT: All right. Please stand Mr.
Cypress.
The Court would - defense renewed its motions
to strike. The Court will deny those motions for the
reasons previously stated by the Court. Also , the
defense - I don't need to recount defenses argument,
So the motions to strike are taken care of, and the
Court does view the evidence at this point in the
procedure with a different standard than applied
before. And what the Court has to determine is
whether or not the Commonwealth has proven
beyond a reasonable doubt each of the elements
necessary to find the defendant guilty of possession
with intent to distribute cocaine. The Court finds that
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the Commonwealth has done so and finds the
defendant guilty as charged.
We'll continue this matter for purposes of the
preparation of a presentence report prior to
sentencing.

*

*

*
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the testing or prepared the report testified to authenticate the document and verify its contents." Myrick
v. Commonwealth, 13 Va. App. 333, 337-338 (1991).
However, Myrick noted that Code §19.2-187 was
"enacted to allow into evidence a written drug report
of an analysis or examination conducted by specific
laboratories, without requiring that technicians be
present." [d. in other words, Section 19.2-187 created
an express exception to the hearsay rule. While drug
reports did not implicate the Confrontation Clause
because they were viewed as well-recognized exceptions to the hearsay rule, they did require strict compliance with the filing statute because of confrontation
clause concerns. See Wingfield v. Commonwealth, 1997
Va.App. LEXIS 188 (1997), an unpublished opinion
holding that the "rights granted to a defendant under
the Confrontation Clause are not violated by
admitting into evidence against him the certificate of
analysis which falls within a 'firmly rooted' hearsay
exception. 1"

1 Even after Roberts, some state and federal courts held
that admission of laboratory reports violated the Confrontation
.Clause because they were not sufficiently reliable and because of
the clear prejudice worked on criminal defendants deprived of
the right to cross-examine the findings and circumstances of
such reports. United States v. Martin, 984 F.2d 308 (9th Cir.
1993); Grantham v. State, 580 So.2d 53 (Ala. Crim. App. 1991);
In Re J.H., 581 A.2d 1347 (N.J. Super. App. Div. 1990)
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CRAWFORD ABANDONMENT
OF ROBERTS' RELIABILITY TEST
In 2004, the United States Supreme Court
expressly rejected the core finding and rationale of
Roberts to the extent that it held that an unavailable
witness' out-of-court statements could be admitted
without violating the Confrontation Clause so long as
the statement had "adequate indicia of reliability."
Crawford v. Washington, 541 U.S. 36, 42, 158
L.Ed. 2d 177 (2004). After Crawford, out of court
"testimonial" statements were the central focus of
Confrontation Clause cases, not the reliability of
those statements. The Court first examined the
historical justification of the Confrontation Clause
and concluded that the "principal evil at which the
Confrontation Clause was directed was the civil-law
mode of criminal procedure, and particularly its use
of ex parte examinations as evidence against the
accused." Crawford, 541 U.S. at 50-51. The Court
thus rejected the notion that the Confrontation
Clause should be limited to the right to cross-examine
only in-court testimony. The Court opined that
"DJeaving the regulation of out-of-court statements to
the law of evidence would render the Confrontation
Clause powerless to prevent even the most flagrant
inquisitorial practices." Id.
While the Court declined to offer a "comprehensive" definition of testimonial statements triggering
a defendant's Sixth Amendment rights, it did note
the dictionary definition of that word: "a solemn
declaration or affirmation made for the purpose of
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establishing or proving some fact." [d. The Court
further noted that the "core class" of testimonial
statements included: "ex parte in-court testimony or
its functional equivalent - that is material such as
affidavits, custodial examinations, prior testimony
that the defendant was unable to cross-examine, or
similar pretrial statements that declarants would
reasonable be expected to be used prosecutorially." [d.
(Emphasis added) The Court concluded that admitting "statements deemed reliable by a judge is
fundamentally at odds with the right of' 'confrontation." In conclusion, the Court held that where
"testimonial evidence is at issue, however, the Sixth
Amendment demands what the common law required:
unavailability and a prior opportunity for crossexamination." [d. at 68.

ADMISSffiILITY OF LAB
REPORTS POST-CRAWFORD
In the wake of Crawford, the Virginia Court of
Appeals recently addressed the admissibility of a
. blood alcohol certificate in a DUI prosecution and
noted that this was "an issue of first impression in
Virginia." Luginbyhl v. Commonwealth, 46 Va. App.
460,464-65 (2005), rehearing en bane granted, 46 Va.
App 545. 2 The court in Luginbyhl affirmed the

2 According to a conversation with the clerk's office, as of
April 4, 2006, the case was still pending with the Court of
Appeals. The order agreeing to rehear the case reinstated
(Continued on following page)
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defendant's DUI conviction and rejected the defendant's contention that the admission of a certificate of
analysis showing blood alcohol content violated his
rights under the Sixth Amendment to confront
witnesses against him. The court seemed to depart
from its earlier rulings in Myrick and other cases that
a drug report was hearsay and admissible only
because of the hearsay exception created by §19.2187. Despite these precedents, the court strangely
ruled that "the result of the breath test does not
constitute hearsay" because the breath test result is
generated by a machine and does not depend on the
administering officer's veracity or perceptive abilities."
Id. at 465-466. Moreover, the attestation clause in the
certificate, while it was hearsay, was not "testimonial" and, thus, likewise did not violate defendant's
Sixth Amendment right to confront witnesses against
him.ld.
In dissent, Justice Benton cogently pointed out
Crawford's language, emphasized supra, that "affidavits" and other material "reasonably expected to be
used prosecutorially" fell within the core class of
testimonial statements to which Crawford afforded
Confrontation Clause protection. Id. at 480 . Justice
Benton further emphasized that the ''breath analysis
and attestation of the operator were conducted solely
to provide evidence in court to prove the facts

defendant's appeal. Thus, the opimon in Luginbyhl has no
current legal effect and does not serve as binding precedent.
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necessary to convict" the defendant. [d. Finally, Justice
Benton forcefully rejected the majority's argument that
the breath certificate and attestation were admissible
because the breathalyzer operator's role was "neutral"
and "not accusatory". [d. at 483-85. As Justice Benton
rightly concluded, the majority in Luginbyhl was
essentially recreating the "reliability" standard which
Crawford so forcefully rejected:
The relevant factor under Crawford is that
this evidence was generated to discover and
report evidence against Luginbyhl, the accused. It was then used at trial for that
purpose without the opportunity for crossexamination. Furthermore, whether the evidence is accusatory or neutral, it does bear
testimony; it was prepared for use at trial by
a government agent; it was . a substitute
for an actual witness; and it was admitted
in evidence without the opportunity for
cross-examination. Simply put, 'admitting
statements deemed reliable by a judge is
fundamentally at odds with the right of
confrontation.' "

ta., quoting Crawford, 541 U.S. at 61.
By the same token, the drug certificate in the
present case was generated by a government agent
solely to discover incriminating evidence against
Defendant. According to the clear language of § 19.2187, drug reports are likewise designed to substitute
for the in-court testimony of chemists. The drug
report was also created purely to prove an essential
element of the Commonwealth's case, that Defendant
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possessed an illegal substance. Finally, and most
significantly in light of Crawford, Defendant will
have no opportunity to either cross-examine any
factual allegations contained in the drug report or
explore and refute the circumstances surrounding its
preparation. Whether the drug report is reliable or
not is a moot issue after Crawford which eliminated
reliability or the rules of evidence as a cure for a
Confrontation Clause violation. Because the chemist's
drug report is a core testimonial statement, it cannot
be admitted against Defendant at trial unless the
Commonwealth has shown both that its witness is
unavailable and that it was subject to prior crossexamination. Because the Commonwealth can satisfy
neither of these elements required by Crawford, the
court should exclude the drug report because to admit
it would be a clear violation of both Crawford and the
Sixth Amendment's Confrontation Clause.
The court should also exclude the drug report
because cases from other jurisdictions have interpreted Crawford to prohibit the introduction of lab
reports or attestation affidavits without the opportunity to cross examine the witnesses who prepared
them. For example, see Shiver v. State, 900 So.2d 615,
618 (Fla. App. 2005) (statements contained in breath
test affidavit were "testimonial" because they "contained statements one would reasonably expect to be
used prosecutorially"). Similar results were reached
in City of Las Vegas v. Walsh, 91 P.3d 591, 595
(Nev. 2004), rev'd on unrelated grounds, 124 P.3d 203
(2005); and People v. Rogers, 8 A.D.3d 888, 780
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S.E.2d at _ . Here, appellant never notified the
Commonwealth or the trial court of his desire to
confront the witness until the middle of trial. His
"failure to .follow this procedure amounts to a waiver
of the constitutional right to confront such witnesses."
ld.
II. Appellant contends the trial court erred by
qualifying Detective Shearin as an expert on the use,
sale, distribution, and packaging and distribution of
narcotics.
"The admission of expert testimony is committed
to the sound discretion" of the trial court and will be
reversed "only where that court has abused its
discretion." Commonwealth v. Allen, 269 Va. 262, 274,
609 S.E.2d 4, 12 (2005) (citation omitted). "A witness
is qualified to speak as an expert when 'he possesses
sufficient knowledge, skill or experience to make him
competent to testify ... on the subject matter of the
inquiry.'" Nichols v. Commonwealth, 6 Va. App. 426,
431-32, 369 S.E.2d 218, 221 (1988) (quoting Noll v.
Rahal, 219 Va. 795, 800, 250 S.E.2d 741, 744 (1979)).
At trial, the Commonwealth called Detective
Shearin who testified that he had been a police officer
in Chesapeake for over seven and one half years. For
the past three and one half years, Shearin has been
assigned to special investigations dealing specifically
with vice and narcotics. He listed various conferences
and classes he has attended over the past six years
dealing with drug packaging and distribution issues.
In addition, during his law-enforcement career, Shearin
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violate his Sixth Amendment right to confront the
witness against him. The circuit court overruled
Magruder's objection, stating: "Crawford only applies
to testimonial evidence. You have a right to call [the
forensic analyst] if you want to." Magruder did not
call the forensic analyst to testify and presented no
evidence refuting the accuracy of the analysis of the
substance seized from him, as reported in the
certificate of analysis. The circuit court convicted
Magruder of possession of cocaine and sentenced him
to a suspended term of one year and six months of
incarceration, with two years of supervised probation.
The Court of Appeals affirmed Magruder's
conviction in an unpublished opinion. Magruder v.
Commonwealth, Record No. 1982-05-4, 2007 WL
737552 (March 13, 2007). Relying on its decision in
Brooks v. Commonwealth, 49 Va.App. 155, 638 S.E.2d
131 (2006), the Court of Appeals held that the
procedures set forth in Code §§ 19.2-187 and 19.2187.1 adequately protected Magruder's Confrontation
Clause rights and that Magruder's failure to notify
the Commonwealth of his desire to cross-examine the
forensic analyst at trial waived his right to do so.
Magruder, at *1. Thus, the Court of Appeals concluded that the circuit court did not err in admitting
the certificate of analysis in the absence of testimony
.fr om the person who performed the analysis. Id.
On appeal to this Court, Magruder presents two
assignments of error:
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intent to distribute, having previously committed the
offense of distribution or possession with the intent to
distribute, in violation of Code § 18.2-248(C). At a
bench trial, the Commonwealth moved to admit the
certificate of analysis into evidence. Cypress objected,
arguing that under the holding in Crawford the
certificate fell into a core class of testimonial evidence
and was therefore inadmissible in the absence of
testimony from the person who performed the
analysis of the seized substance. The circuit court
overruled the objection, holding that "the scientific
results stated in the certificate of analysis are not
testimonial statements as that term is defined or
described in Crawford v. Washington. "1
Cypress did not call the forensic analyst as a
witness and presented no evidence. The circuit court
convicted Cypress of possession of cocaine with the
intent to distribute, second or subsequent offense,
and sentenced him to imprisonment for 15 years,
with 10 years suspended, and a fine of $1,000. 2
1 Cypress renewed his Confrontation Clause challenge to
the admissibility of the certificate of analysis again in motions to
strike the Commonwealth's evidence, in a post-trial motion, and
at sentencing. The circuit court denied the renewed motions for
the reasons originally stated.
2 There appears to be a discrepancy between the conviction
order of April 19, 2006 and the sentencing order of June 26,
2006. The conviction order states that Cypress was convicted
of distributing cocaine, a second or subsequent offense. The
sentencing order, however, states that he was convicted of
distributing cocaine.
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right to cross-examine a witness 'based on concerns
about, among other things, harassment, prejudice,
confusion of the issues, the witness' safety, or
interrogation that is repetitive or only marginally
relevant.'" Michigan v. Lucas, 500 U.S. 145, 149, 111
S.Ct. 1743, 114 L.Ed.2d 205 (1991) (quoting Delaware
v. Van Arsdall, 475 U.S. 673, 679, 106 S.Ct. 1431, 89
L.Ed.2d 674 (1986»; see also James, 254 Va. at 98,
487 S.E.2d at 207 ("The Confrontation Clause ...
does not grant a defendant an unlimited right to
cross-examination."), Even after Crawford, the
Confrontation Clause does not bar the admission of
testimonial hearsay statements if the declarant is
unavailable, so long as the accused had a prior
opportunity to cross-examine the witness. 541 U.S. at
68 ,124 S.Ct. 1354.
Moreover, "raJ state procedural rule which forbids
the raising of federal questions at late stages in the
case, or by any other than a prescribed method, has
been recognized as a valid exercise of state power."
Williams v. Georgia, 349 U.S. 375, 382-83, 75 S.Ct.
814, 99 L.Ed. 1161 (1955). Virginia has adopted
several provisions that require criminal defendants to
take certain procedural steps in order to exercise or
vindicate a myriad of constitutional rights. Pursuant
to Code § 19.2-266.2, an accused must file a written
motion to suppress evidence allegedly obtained in
violation of the Fourth, Fifth, or Sixth Amendments
no later that seven days before trial. See also Rule
3A:9. Failure to follow this statutory requirement
results in a waiver of an accused's constitutional
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challenge to the admissibility of the evidence. Schmitt
v. Commonwealth, 262 Va. 127, 145-46, 547 S.E.2d
186, 199 (2001). Similarly, the provisions of Code
§ 18.2-67.7 impose notice-and-hearing requirements
in order to introduce evidence concerning a victim's
past sexual conduct with a person other than the
accused. Such requirements are not unconstitutional
but "serve[] legitimate state interests in protecting
against surprise, harassment, and undue delay,"
Lucas, 500 U.S. at 152-53,111 S.Ct. 1743.
An accused must also, upon request of the
Commonwealth, disclose whether he intends to introduce evidence to establish an alibi. Rule 3A:11(c)(2).
In Williams v. Florida, 399 U.S. 78, 90 S.Ct. 1893, 26
L.Ed.2d 446 (1970), the Supreme Court held that a
similar alibi-notice rule did not violate the Fifth
Amendment. Id. at 85, 90 S.Ct. 1893. The Court
observed that the rule, "[ajt most, ... only compelled
[the defendant] to accelerate the timing of his
disclosure, forcing him to divulge at an earlier date
information that the [defendant] from the beginning
planned to divulge at trial." Id.; see also United States
v. Sanchez, 361 F.2d 824, 825 (2nd Cir.1966) (the
Sixth Amendment right to a speedy trial attaches
upon arrest or the filing of formal charges but failure
to demand a speedy trial waives the constitutional
right); State v. Jestes, 75 Wash.2d 47, 448 P.2d 917 ,
920 (1968) (same).

"The test is whether the defendant has had 'a
reasonable opportunity to have the issue as to the
claimed right heard and determined by the state

:. -1
;",
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court.'" Michel v. Louisiana, 350 U.S. 91, 93, 76 S.Ct.
158, 100 L.Ed. 83 (1955) (quoting Parker v. Illinois,
333 U.S. 571, 574 , 68 S.Ct. 708, 92 L.Ed. 886 (1948)).
The provisions of Code § 19.2-187.1 pass this test. We
agree with the holding of the Court of Appeals in
Brooks: "Code § 19.2-187.1 sets out a reasonable
procedure to be followed in order for a defendant to
exercise his right to confront a particular limited
class of scientific witnesses at trial." 49 Va.App. at
164, 638 S.E.2d at 136.
Legislatures may pass laws regulating,
within reasonable limits, the mode in which
rights secured to the subject by bills of right
and constitutions shall be enjoyed, and if the
subject neglects to comply with these regulations he thereby waives his constitutional
privileges.

State v. Berg, 237 Iowa 356, 21 N.W.2d 777, 780 (Iowa
1946). Furthermore, nothing in the records before us
suggest that any defendant was somehow precluded
from utilizing the procedure provided in Code § 19.2187.1 or that the procedure was unduly burdensome.
The defendants do, however, claim that the
statutory procedure, by its terms, shifts the burden of
producing evidence and requires a criminal defendant
to call the forensic analyst in order to exercise his
right to confront that witness. This argument is not
cognizable under the Confrontation Clause. See
Owens, 484 U.S. at 559, 108 S.Ct. 838 ("[TJhe
Confrontation Clause guarantees only 'an opportunity
for effective cross-examination.'") (alterations and
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emphasis in original). Instead, it raises due process
concerns that are not properly before us in these
appeals. Because the defendants did not avail
themselves of the opportunity to require the presence
of a particular forensic analyst at trial, they were
never in the position of being forced, over their
objection, to call a forensic analyst as a witness. In
other words, no defendant said to the respective
circuit court, "the forensic analyst is here to testify
but the Commonwealth must first call the witness."
Like the situation in Brooks, "the trial court never
had occasion to address the proper order of proof." 49
Va.App. at 168, 638 S.E.2d at 138; but see Belvin v.
State, 922 So.2d 1046, 1054 (Fla.Dist.Ct.App.2006)
("[S]tatutory provision, [providing defendant with the
opportunity to subpoena breath test operator.] does
not adequately preserve the defendant's Sixth
Amendment right to confrontation" because it
impermissibly shifts the burden to the defendant to
produce evidence.); State v. Birchfield, 342 Or. 624,
157 P.3d 216, 220 (2007) ("[I]t is clear that the
transfer of legal responsibility to secure the attendance of the declarant from the state to the defendant
cannot withstand constitutional scrutiny.").
Finally, it is undisputed that a criminal defendant can waive the right to confrontation. See Taylor
v. United States, 414 U.S. 17, 19, 94 S.Ct. 194, 38
L.Ed.2d 174 (1973) (confrontation rights waived by
voluntary absence from the trial); Illinois v. Allen,
397 U.S. 337, 342-43, 90 S.Ct. 1057, 25 L.Ed.2d
353 (1970) (loss of confrontation rights through
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misconduct in the courtroom); Boykin v. Alabama,
395 U.S. 238, 243, 89 S.Ct. 1709, 23 L.Ed.2d 274
(1969) (confrontation rights waived by a guilty plea);
Diaz v. United States, 223 U.S. 442, 450-51, 32 S.Ct.
250, 56 L.Ed. 500 (1912) (waiver by consent to
admission of absent witness's testimony); United
States v. Carlson, 547 F.2d 1346, 1359-60 (8th
Cir.1976) (a defendant's intimidation of a grand jury
witness waived confrontation rights). The decision in
Crawford did not alter that fact. HinoJos-Mendoza,
169 P.3d at 668. Indeed, a criminal defendant can
waive a panoply of constitutional rights. See
Muhammad v. Commonwealth, 269 Va. 451, 507, 619
S.E.2d 16, 48 (2005) (the right to present mitigating
testimony "may be as venerated as the right to a
jury, the right to counsel, the right against selfincrimination, and the right to exclusion of evidence
seized in an unconstitutional manner," all which are
"within the panoply of constitutional rights that may
be waived by the accused"); Fails v. Virginia State
Bar, 265 Va. 3, 8, 574 S.E.2d 530, 533 (2003) (noting
that a criminal defendant may waive the right to
demand counselor a jury trial); Commonwealth v.
Washington, 263 Va. 298, 304-05, 559 S.E.2d 636,
639 (2002) (double jeopardy rights can be waived
expressly or by implication); see also Code § 19.2266.2 (an accused waives his right to challenge the
admission of evidence allegedly obtained in violation
of the Fourth, Fifth and Sixth Amendments if he does
not file a written motion to suppress at least seven
days before trial); Code § 18.2-67.7(B) (rape shield
statute imposes notice-and-hearing requirements in
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order to secure the right to present certain evidence);
Rule 3A:ll(c)(2) (requiring defendant to disclose
intent to present alibi evidence prior to trial or risk
waiving the right to do so).
The defendants, however, contend that any
waiver of confrontation rights cannot be presumed
from a silent record and that, given the absence of
any notice of a waiver in Code § 19.2-187.1, they did
not knowingly, intelligently, and voluntarily waive
their Sixth Amendment right to confront the forensic
analysts. This Court, however, has never held that
the record, in all circumstances, must affirmatively
reveal that a criminal defendant personally waived
his right to confrontation. In Bilokur v. Commonwealth, 221 Va. 467, 474, 270 S.E.2d 747, 752 (1980),
we concluded that a defendant's "silence was tantamount to assent" that an incriminating extrajudicial
statement would be admitted by stipulation. ld. We
held "that the defendant, acting through counsel,
waived his right to invoke the constitutional
guarantee of confrontation." ld.; see also United
States . v. Stephens, 609 F.2d 230, 232-33 (5th
Cir.1980) (counsel in a criminal case may waive a
defendant's right of confrontation by stipulating to
the admission of evidence); cf. Washington, 263 Va. at
304-05, 559 S.E.2d at 639 ("defendant implicitly
consented to the [trial] court's declaration of a
mistrial [and thereby] waived his double jeopardy
rights").
We recognize that "[w]aiver is ordinarily an
intentional relinquishment or abandonment of a
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known right or privilege." Allen v. Commonwealth,
252 Va. 105, 111, 472 S.E'.2d 277, 280 (1996). "What
suffices for waiver depends on the nature of the right
at issue." New York v. Hill, 528 U.S. 110, 114, 120
S.Ct. 659, 145 L.Ed.2d 560 (2000). As the Supreme
Court explained:
"Whether the defendant must participate
personally in the waiver; whether certain
procedures are required for waiver; and
whether the defendant's choice must be
particularly informed or voluntary, all
depend on the right at stake." United States
v. Olano, 507 U.S. 725, 733, 113 S.Ct. 1770,
123 L.Ed.2d 508 (1993). For certain
fundamental rights, the defendant must
personally make an informed waiver. See,
e.g., Johnson v. Zerbst, 304 U.S. 458, 464465, 58 S.Ct. 1019, 82 L.Ed. 1461 (1938)
(right to counsel); Brookhart v. Janis, 384
U.S. 1, 7-8, 86 S.Ct. 1245, 16 L.Ed.2d 314
(1966) (right to plead not guilty). For other
rights, however, waiver may be effected by
action of counsel. "Although there are basic
rights that the attorney cannot waive
without the fully informed and publicly
acknowledged consent of the client, the
lawyer has - and must have - full authority
to manage the conduct of the trial." Taylor v.
Illinois, 484 U.S. 400, 417-418,108 S.Ct. 646,
98 L.Ed.2d 798 (1988). As to many decisions
pertaining to the conduct of the trial, the
defendant is "deemed bound by the acts of
his lawyer-agent and is considered to have
'notice of all facts, notice of which can be
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charged upon the attorney.'" Link v. Wabash
R. Co., 370 U.S. 626, 634, 82 S.Ct. 1386, 8
L.Ed.2d 734 (1962) (quoting Smith v. Ayer,
101 U.S. 320, 326, 25 L.Ed. 955 (1880» .
Thus, decisions by counsel are generally
given effect as to what arguments to pursue,
see Jones v. Barnes, 463 U.S. 745, 751, 103
S.Ct. 3308, 77 L.Ed.2d 987 (1983), what
evidentiary objections to raise, see Henry v.
Mississippi, 379 U.S. 443, 451, 85 S.Ct. 564,
13 L.Ed.2d 408 (1965), and what agreements
to conclude regarding the admission of
evidence, see United States v. McGill, 11 F.3d
223, 226-227 (C.A.1 1993). Absent a
demonstration of ineffectiveness, counsel's
word on such matters is the last.

ld. at 114-15, 120 S.Ct. 659.
The provisions of Code §§ 19.2-187 and 19.2187.1 adequately inform a criminal defendant of the
consequences of the failure to exercise the right to
have a forensic analyst present at trial for crossexamination. Pursuant to Code § 19.2-187, a "duly
attested" certificate of analysis that has been timely
filed with the appropriate clerk of court is "admissible
in evidence as evidence of the facts therein stated and
the results of the analysis or examination referred to
therein." The provisions of Code § 19.2-187.1 then
inform a criminal defendant about what steps to take
in order to secure the physical presence of the
forensic analyst and subject that person to an oath,
cross-examination, and a credibility determination by
the trier of fact - the elements of confrontation. Once

210
the forensic analyst appears at trial for crossexamination, any Confrontation Clause problem disappears. See Crawford, 541 U.S. at 59 n. 9, 124 S.Ct.
1354 ("[W]hen the declarant appears for crossexamination at trial, the Confrontation Clause places
no constraints at all on the use of his prior
testimonial statements.").
Based on the provisions of Code §§ 19.2-187 and
19.2-187.1, no criminal defendant can seriously
contend that he is not on notice that a certificate of
analysis will be admitted into evidence without
testimony from the person who performed the
analysis unless he utilizes the procedure provided
in Code § 19.2-187.1. Failure to use the statutory
procedure obviously waives the opportunity to confront the forensic analyst. Additionally, "everyone is
conclusively presumed to know the law - that is, he is
estopped from denying such knowledge." King v.
Empire Collieries Co., 148 Va. 585, 590, 139 S.E. 478,
479 (1927). Thus, we reject not only the defendants'
contention that the statutes need to contain an
explicit notice outlining the consequences of failing to
utilize the procedure set forth in Code § 19.2-187.1,
but also the assertion that their waiver of confrontation rights was not voluntary, intelligent, and
knowing. Confrontation Clause rights are waived
every day in this Commonwealth when a criminal
defendant's attorney chooses not to object to the
admission of hearsay evidence or stipulates to the
admission of evidence. See, e.g., People v. Campbell,
208 Ill.2d 203, 280 Ill.Dec. 684, 802 N.E.2d 1205,
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1213 (2003) (holding that "defense counsel may
waive a defendant's right of confrontation as long as
the defendant does not object and the decision to
stipulate is a matter of trial tactics and strategy");
Waldon v. State,
749 So.2d 262, 265-66
(Miss.Ct.App.1999) (same); Carr v. State, 829 S.W.2d
101, 102-03 (Mo.Ct.App.1992) (same); State v.
Bromwich, 213 Neb. 827 , 331 N.W.2d 537,540 (1983)
(same). We have never required, nor should we,
that the record affirmatively reflect a defendant's
knowing, voluntary, and intelligent agreement to
such waivers. See Bilokur, 221 Va. at 474,270 S.E.2d
at 752.
Thus, we hold that the procedure in Code § 19.2187.1 adequately safeguards a criminal defendant's
rights under the Confrontation Clause and that the
defendants' failure in these cases to utilize that
procedure waived their right to be confronted with
the forensic analysts, i.e., to enjoy the elements of
confrontation." Other courts have reached similar
5 In light of our holding, Cypress' argument that there was
insufficient evidence to sustain his conviction because the only
evidence proving he possessed cocaine was the "inadmissible"
certificate of analysis is without merit.
We are also not persuaded by the defendants' argument
that, if the procedure in Code § 19.2-187.1 adequately protects a
criminal defendant's confrontation rights, the Commonwealth
could present all its evidence by affidavit and require a
defendant to subpoena the witnesses in order to cross-examine
them. We are not willing to engage in the sort of speculation
urged by the defendants. Furthermore, the provisions of Code
§ 19.2-187 obviate the need for the Commonwealth to call one of
(Continued on following page)
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conclusions. For example, in Hinojos-Mendoza, the
court addressed a Colorado statute that makes
" '[a]ny report . .. of the criminalistics laboratory'"
admissible into evidence "'in the same manner and
with the same force and effect as if the employee or
technician ... had testified in person.'" 169 P.3d at
665 (quoting Colo.Rev.Stat. § 16-3-309(5». The court
noted that pursuant to the statute, "'[a]ny party may
request that such employee or technician testify in
person at a criminal trial on behalf of the state .. . by
notifying the witness and other party at least ten
days before the date of such criminal triaL'» Id.
(quoting Colo.Rev.Stat. § 16-3-309(5». Failure to
make a timely request was held to amount to a
waiver of the right to confront the technician. [d. at
668. In concluding that the statute does not run afoul
of the Confrontation Clause, the court explained that
the statutory procedure "for ensuring the presence of
the lab technician at trial does not deny a defendant
the opportunity to cross-examine the technician, but
simply requires that the defendant decide prior to
trial whether he will conduct a cross-examination.
The statute provides the opportunity for confrontation - only the timing of the defendant's
decision is changed." [d.

the limited number of forensic analysts to testify in every case in
which a certificate of analysis is being offered into evidence if
the defendant chooses not to exercise his confrontation rights by
utilizing the procedure provided in Code § 19.2-187.1.
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The court further noted that when "a defendant
chooses not to take advantage of the opportunity to
cross-examine a witness, the defendant has not been
denied his constitutional right to confrontation." Id.
Thus, the court held that, "where a defendant ... is
represented by counsel, the failure to comply with the
statutory prerequisites . .. waives the defendant's
right to confront the witness just as the decision to
forgo cross-examination at trial would waive that
right." Id. at 670; see also Brown, 939 So.2d at 961
(failure to make a timely objection in accordance with
statutory requirements to the admissibility of a
certificate of analysis waived the issue for appeal);
Cunningham, 903 So.2d at 1121 (finding that the
defendant's failure to follow statutory procedure and
subpoena the person who performed the analysis
waived his right of confrontation and explaining that,
"[f]rom a practical standpoint, these statutes are no
different from a situation in which the State offers
hearsay evidence at trial [in that if the] defendant
does not contemporaneously object, the hearsay is
allowed into evidence"); City of Las vegas v. Walsh,
121 Nev. 899, 124 P.3d 203, 209 (2005) (holding that
statutory scheme adequately preserved the right of
the accused under the Confrontation Clause and that
"[f]ailure to exercise confrontation rights [under the
statute] will act as a waiver of those rights with
regard to the affidavits"); State v. Campbell, 719
N.W.2d 374, 378 (N.D.2006) (criminal defendant's
failure to subpoena forensic scientist as provided by
statute and to avail himself of opportunity to crossexamine the witness waived any Sixth Amendment
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violation); Deener v. State, 214 S.W.3d 522, 528
(Tex.App.2006) ("Because [defendant] did not file a
written objection to the use of the affidavits and
certificate of analysis at least ten days before trial,
his objection at trial was not timely and he forfeited
his right of confrontation.").
We recognize that some courts have reached
contrary conclusions, but we are not persuaded by
their rationales. See e.g., Thomas v. United States,
914 A.2d 1, 20 (D.C.App.2006) (holding that confrontation rights may be waived if record shows
constitutionally valid waiver); People v. McClanahan,
191 Il1.2d 127, 246 Ill.Dec. 97, 729 N.E.2d 470, 478
(2000) ("[S]tatute impermissibly requires a defendant
to take a procedural step to secure his confrontation
rights or be deemed to have waived them, and does
not require that the waiver of this fundamental
constitutional right be a knowing, intelligent, and
voluntary act."); State v. Laturner, 38 Kan.App.2d
193, 163 P.3d 367, 377 (2007) (The statute in question
violated a defendant's confrontation rights because
"the defendant is deemed to have waived the Sixth
Amendment confrontation right if the defendant fails
to take affirmative steps to assert it."); State v.
Caulfield, 722 N.W.2d 304, 313 (Minn.2006) ("At a
minimum, any statute purporting to admit testimonial reports without the testimony of the preparer
must provide adequate notice to the defendant of the
contents of the report and the likely consequences of
his failure to request the testimony of the preparer"
in order for the defendant to make a knowing,
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intelligent, and voluntary waiver of his confrontation
rights.),
Therefore, we hold that the Court of Appeals did
not err in affirming the judgments of the circuit
courts admitting into evidence the respective certificates of analysis at issue in these appeals. We turn
now to the unrelated issue raised by Briscoe.

B. Sufficiency of Evidence to Prove Corpus
Delicti
In his remaining assignment of error, Briscoe
asserts that "[t]he Court of Appeals erred in
upholding the trial court's finding the evidence was
sufficient to prove the corpus delicti of the offense of
transporting cocaine into the Commonwealth." He
argues that his uncorroborated confession was not
sufficient to prove an essential element of this crime,
specifically that he brought cocaine into the
Commonwealth in violation of Code § 18.2-248.01. 6
In any criminal prosecution, the Commonwealth
must prove the corpus delicti, "that is, the fact that
the crime charged has been actually perpetrated."
Cherrix v. Commonwealth, 257 Va. 292, 305, 513
S.E.2d 642, 651 (1999). However, when an accused
6 In relevant part, the provisions of Code § 18.2-248.01
make it "Unlawful for any person to transport into the
Commonwealth by any means with the intent to sell or
distribute one ounce or more of cocaine, coca leaves or any salt,
compound, derivative or preparation thereof."
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has fully confessed to commission of the crime, "only
slight corroboration of the confession is required to
establish corpus delicti beyond a reasonable doubt."
Id. (emphasis added); accord Clozza v. Commonwealth, 228 Va. 124, 133, 321 S.E.2d 273, 279 (1984);
Campbell v. Commonwealth, 194' Va. 825, 833, 75
S.E.2d 468, 473 (1953). While an accused cannot be
convicted based solely on his or her confession, "[i]t is
not necessary, however, that there be independent
corroboration of all the contents of the confession, or
even of all the elements of the crime. The requirement of corroboration is limited to the facts constituting the corpus delicti." Watkins v. Commonwealth,
238 Va. 341, 348, 385 S.E.2d 50, 54 (1989). In
addition, "corroborative facts supporting the corpus
delicti may be furnished by circumstantial evidence
as readily as by direct evidence." Id. at 349, 385
S.E.2d at 54 (citing Epperly v. Commonwealth, 224
Va. 214, 229, 294 S.E.2d 882, 891 (1982».
Following his arrest and being advised of his
Miranda rights, Briscoe told police that everything
taken from his apartment during the search,
including the cocaine, the crack, and the plastic bags,
belonged to him. He stated that the cocaine found in
the kitchen sink should have been about 40 grams
and that he got it from "[his] man in [Washington,]
D.C. two weeks ago" and brought it back to
Alexandria. Briscoe confessed that his most recent
purchase consisted of approximately 62 grams of
cocaine and that the cocaine was hard, not powder,
when he bought it. When asked where he obtained
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cocaine, Briscoe named "three main guys" in
Washington, D.C. as his sources. He also named five
dealers to whom he sells the cocaine and explained
the frequency of those sales and the profit he makes
from the cocaine he buys. All of these statements
were admitted into evidence during Briscoe's trial.
We agree with the Court of Appeals' holding that
"[Briscoe's] confession that he brought the [cocaine]
from D.C. to Alexandria, along with the evidence
seized from his person and his apartment, sufficiently
established the corpus delicti of the transportation
offense." Briscoe v. Commonwealth, Record No. 147806-4, slip op. at 4 (January 18, 2007). The "solid
material" cocaine seized from Briscoe's apartment
was consistent with the type of cocaine he admittedly
purchased two weeks before the search and the
remaining 36.578 grams was consistent with the
amount he purchased and the frequency of his sales
during a two-week period. The presence of the
cocaine, scales, weights, · and plastic bags inside
Briscoe's apartment provided more than the slight
evidence necessary to corroborate Briscoe's confession
and establish the corpus delicti beyond a reasonable
doubt. See Cherrix, 257 Va. at 305,513 S.E.2d at 651.
Contrary to Briscoe's argument, the Court's
decision in Phillips v. Commonwealth, 202 Va. 207,
116 S.E.2d 282 (1960), is distinguishable. There, the
defendant confessed to the crime of sodomy. Id. at
209, 116 S.E.2d at 283. We held that, while the
victim's possession of the defendant's vehicle
corroborated the defendant's statement that he and
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the victim were in each other's presence at a
particular time, "it furnishe[d] no corroboration that
the actual crime of sodomy for which [the defendant]
was convicted was committed." [d. at 211, 116 S.E.2d
at 285. The victim's possession of the vehicle neither
established the commission of the crime nor corroborated the defendant's confession that he committed
the crime of sodomy. Id. at 212, 116 S.E.2d at 285. As
we have already explained, the items seized during
the search of Briscoe's apartment provided the
necessary corroboration to establish the corpus
delicti.
III. CONCLUSION
For these reasons, we will affirm the judgment of
the Court of Appeals in each of these appeals.
Record No. 070762 - Affirmed.
Record No. 070815 -Affirmed.
Record No. 070817 - Affirmed.

Justice KEENAN, with whom Chief Justice
HASSELL and Justice KOONTZ join, dissenting.
Today the majority holds that a defendant's
failure to exercise a statutory right under Code
§ 19.2-187.1 results in the forfeiture of his Sixth
Amendment right "to be confronted with the
witnesses against him." In my view, this analysis
confuses the waiver of a statutory right with the
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waiver of a constitutional right. Because the
certificates of analysis at issue were "testimonial"
hearsay, within the meaning of Davis v. Washington,
547 U.S. 813,126 S.Ct. 2266, 165 L.Ed.2d 224 (2006),
and Crawford v. Washington, 541 U.S. 36, 124 S.Ct.
1354, 158 L.Ed.2d 177 (2004), their admission into
evidence under Code § 19.2-187 in the prosecution's
cases in the absence of supporting testimony from
certificates' authors, violated the defendants' Confrontation Clause rights. Thus, I disagree with the
majority's holding that Code § 19.2-187.1 preserves a
defendant's Confrontation Clause rights, or that a
defendant's failure to exercise rights accorded under
that statute results in the surrender of Confrontation
Clause rights.
I.

"TESTIMONIAL" CHARACTER OF EVIDENCE

I would hold that the certificates of analysis are
"testimonial" hearsay based on the Supreme Court's
analysis of .that term in Davis and Crawford. In
particular, the analysis in Davis instructs us to
examine the purpose for which a non-testifying
witness initially made the statements that were later
introduced in evidence at a criminal trial, and to
inquire whether the person making the hearsay
statements was "testifying" and "acting as a witness."
See Davis, 547 U.S. at 828, 126 S.Ct. at 2277.
In Crawford, the Supreme Court held that the
Sixth Amendment forbids the admission in a criminal
trial of "testimonial" hearsay statements made
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against an accused by a witness who does not testify
at the trial, unless the witness is unavailable or the
defendant had a prior opportunity to cross examine
that witness. 541 U.S. at 68, 124 S.Ct. 1354. At the
defendant's criminal trial in Crawford, the trial court
admitted in evidence a tape-recorded statement that
the defendant's wife made to police officers during a
police investigation of the crime for which the
defendant was charged. [d. at 38-39, 68-69, 124 S.Ct.
1354. The Supreme Court held that the defendant's
confrontation rights were violated by admission of his
wife's tape-recorded statement because the statement
was "testimonial" in nature and the wife did not
testify at trial. [d. Although the Supreme Court in
Crawford declined to provide a comprehensive
definition of the term "testimonial," the Court indicated that some statements would always be categorized as "testimonial," including ex parte testimony
given at a preliminary hearing and statements taken
by police officers during the course of a police
interrogation. [d. at 52, 68, 124 S.Ct. 1354.
In Davis, the Supreme Court revisited the
definition of "testimonial" hearsay. The Court held
that:
Statements are nontestimonial when made
in the course of police interrogation under
circumstances objectively indicating that the
primary purpose of the interrogation is to
enable police assistance to meet an ongoing
emergency. They are testimonial when the
circumstances objectively indicate that there
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is no such ongoing emergency, and that the
primary purpose of the interrogation is to
establish or prove past events potentially
relevant to later criminal prosecution.
547 U.S. at 822, 126 S.Ct. at 2273-74.
In Davis, the Court considered two separate
situations in which the statements of a witness, who
did not testify at trial, were admitted in evidence
concerning a defendant's illegal conduct. Id., 547 U.S.
at 817-22,126 S.Ct. at 2271 -73. In the first situation,
the Court held that statements made to law enforcement personnel during a "911" emergency telephone
call were not "testimonial" in nature because the
purpose of the statements was to elicit assistance
during an ongoing emergency. [d. at 828, 126 S.Ct. at
2277. The Court reasoned that the speaker was not
"acting as a witness" or "testifying" because, unlike a
witness, she was describing events "as they were
actually happening, rather than describ[ing] past
events." [d. at 827-28, 126 S.Ct. at 2276-77 (emphasis
and internal quotation marks omitted).
The second situation in Davis concerned
statements recorded in an affidavit obtained by police
following a domestic dispute. Id., 547 U.S. at 819-22,
126 S.Ct. at 2272-73. The Court concluded that these
statements were "testimonial" in character because
the declarant's purpose in making the statements
was not to describe an ongoing emergency situation,
but to supply information in a police investigation
about past criminal conduct. Davis, 547 U.S. at

'!
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829-30, 126 S.Ct. at 2278. The Court concluded that
the statements were "inherently testimonial" because
they were "an obvious substitute for live testimony,"
and they did "precisely what a witness does on direct
examination." [d. (emphasis omitted).
Based on the holdings in Davis and Crawford, I
would conclude that a certificate of drug analysis, in
function, "acts as a witness" against an accused. See
Davis, 547 U.S. at 828, 126 S.Ct. at 2277; Crawford,
541 U.S. at 51, 124 S.Ct. 1354. Much like any other
expert witness, the scientist preparing a certificate
of analysis does so based on a factual foundation
supplied from past events. See Santen v. Tuthill, 265
Va. 492, 498, 578 S.E.2d 788, 792 (2003); Countryside
Corp. v. Taylor, 263 Va. 549,553,561 S.E.2d 680,682
(2002). Thus, the certificate admitted under Code
§ 19.2-187.1 functions in the same manner as expert
witness testimony because the certificate describes
the scientist's procedures and conclusions concerning
the material submitted for analysis. See Thomas v.
United States, 914A.2d 1,12-13 (D.C.App.2006).
The holding in Davis further reinforces the "testimonial" nature of a certificate of analysis, because the
certificate is created "to establish or prove past events
potentially relevant to later criminal prosecution."
See Davis, 547 U.S. at 822, 126 S.Ct. at 2274;
Thomas, 914 A.2d at 12-13; Belvin v. State, 922 So.2d
1046, 1050-51 (Fla.Dist.Ct.App.2006). A forensic
scientist prepares the certificates in these cases for
the purpose of proving a critical element of a criminal
offense, namely, that the chemical sample submitted
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for analysis is an illegal substance. See Davis, 547
U.S. at 822-27, 126 S.Ct. at 2274-76; Crawford, 541
U.S. at 51, 124 S.Ct. 1354; Commonwealth v. Allen,
269 Va. 262, 274, 609 S.E.2d 4, 12 (2005); Santen, 265
Va. at 498, 578 S.E.2d at 792; Countryside Corp., 263
Va. at 553, 561 S.E.2d at 682; Thomas, 914 A.2d at
12-13; Belvin, 922 So.2d 1046, 1050-51; State v.
Laturner, 38 Kan.App.2d 193, 163 P.3d 367, 376-77
(2007); State v. March, 216 S.W.3d 663, 666
(Mo.2007); State v. Miller, 208 Or.App. 424, 144 P.3d
1052, 1058 (2006). In the parlance of Davis, the
certificates of analysis in the present cases functioned
as "an obvious substitute for live testimony," because
the Commonwealth introduced them in lieu of the
scientists' testimony, and otherwise would have been
required to establish the illegal nature of the
substances by presenting actual testimony from the
scientists themselves. See Davis, 547 U.S. at 829-30,
126 S.Ct. at 2278; Thomas, 914 A.2d at 12-13; State v.
Caulfield, 722 N.W.2d 304, 309 (Minn.2006); March,
216 S.W.3d at 666; State v. Berezansky, 386
N.J.Super. 84, 899 A.2d 306, 312 (App.Div.2006).
Applying additional rationale employed by the
Supreme Court in Davis, I also observe that the
forensic scientists' analyses were not performed under
circumstances of an emergency or contemporaneously
with the commission of the crimes, but were accomplished well after the criminal events had transpired.
See Davis, 547 U.S. at 826-30, 126 S.Ct. at 2276-77,
2278; Thomas, 914 A.2d at 12-13; Hinojos-Mendoza v.
People, 169 P.3d 662, 667 (Colo.2007); Caulfield, 722
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N.W.2d at 309; March, 216 S.W.3d at 666; Berezansky,
899 A.2d at 312; City of Las "\Tegas v. Walsh, 121 Nev.
899, 124 P.3d 203, 208 (2005); People v. Rogers,
8
A.D.3d
888,
780
N.Y.S.2d
393,
397
(N.Y.App.Div.2004); Miller, 144 P.3d at 1060. In fact,
the scientists prepared the certificates in response to
police investigations. See Davis, 547 U.S. at 826-33,
126 S.Ct. at 2276-79; Crawford, 541 U.S. at 52, 68,
124 S.Ct. 1354; Thomas, 914 A.2d at 12-13; HinojosMendoza, 169 P.3d at 667.
Moreover, the certificates fall into the category of
"formalized testimonial materials, such as affidavits,"
which the Supreme Court in Crawford included in its
examples of the types of statements that would be
considered testimonial. See Crawford, 541 U.S. at 5152, 124 S.Ct. 1354. The certificates contain a "solemn
declaration or affirmation" by the forensic scientists
who prepared them, in conformance with the requirement of Code § 19.2-187 that such certificates be
"duly attested" before being admitted in evidence. See
id., 541 U .S. at 51, 124 S.Ct. 1354.
Based on the holdings in Davis and Crawford,
I would conclude that the certificates of analysis
admitted in evidence in the present cases served
to ''bear testimony" against the defendants and,
therefore, were "testimonial" evidence within the
meaning of those holdings. I would further conclude
that the defendants in these cases had a Sixth
Amendment right to be confronted with,the testimony
of the forensic scientists who prepared the certificates, because the Commonwealth failed to
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demonstrate that the scientists were unavailable or
that the defendants had a prior opportunity to crossexamine them. See Crawford, 541 U.S. at 68, 124
S.Ct. 1354.*

* In reaching this conclusion, I recognize that courts in
various jurisdictions have reached differing results in deciding
the question whether certificates of scientific analysis are
"testimonial" in character, within the meaning of Davis and
Crawford. Compare, Thomas v. United States, 914 A.2d 1, 12-13
(D.C.App.2006) (holding that chemist's report was testimonial
because it was akin to expert report and primary purpose was to
substitute for chemist's testimony in prosecution of accused);
Hinojos-Mendoza v. People, 169 P.3d 662, 665-66 (Colo.2007)
(holding that laboratory report was testimonial because it was
prepared at direction of police, solely for purposes of prosecution,
and introduced in evidence to establish element of offense);
Martin v. State, 936 So.2d 1190, 1192 (Fla.Dist.Ct.App.2006)
(holding that drug certificate was testimonial because it was
created for criminal prosecution); Belvin v. State, 922 So.2d
1046, 1050 (Fla.Dist.Ct.App.2006) (deciding that breath test
affidavits were testimonial because they were generated by law
enforcement for later use at criminal trial); State v. Laturner; 38
Kan.App.2d 193, 163 P.3d 367, 376-77 (2007) (holding that
laboratory report was testimonial because scientist was witness,
statements in report were testimony, and scientist knew
statements would be used in later trial against accused); People
v. Lonsby, 268 Mich.App. 375, 707 N.W.2d 610, 619-21 (2005)
(concluding that crime lab report was testimonial because
person preparing report would reasonably expect it to be used
in prosecution); State v. Caulfield, 722 N.W.2d 304, 309
(Minn.2006) (deciding that laboratory report was testimonial
because analyst attested to findings, report was equivalent of
testimony, and report was prepared at police request for purpose
of prosecution); State v. March, 216 S.W.3d 663, 666 (Mo.2007)
(holding that laboratory report was testimonial because it was
prepared at request of law enforcement, created for purposes of
prosecution, intended to prove element of offense, and offered in
(Continued on following page)
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lieu of testimony); State v. Berezansky, 386 N.J·.Super. 84, 899
A.2d 306, 312 (App.Div.2006) (concluding that blood test
analysis was testimonial because it was prepared to prove
element of offense in lieu of calling technician to testify); City of
Las Vegas v. Walsh, 121 Nev. 899, 124 P.3d 203, 208 (2005)
(holding that nurse's affidavit stating name, time, and manner
of blood withdrawal was testimonial because it was made for
later use at trial); People v. Rogers, 8 A.D.3d 888, 780 N.Y:S.2d
393, 396-97 (N.Y:App.Div.2004) (holding that blood test report
. was testimonial because it was initiated by prosecution to
discover evidence against the accused); State v. Crager, 164 Ohio
App.3d 816, 844 N.E.2d 390, 396 (2005) (holding that DNA
analysis was testimonial because it was prepared as part of
police investigation and reasonable people would conclude that
report would later be used at trial); State v. Miller, 208 Or.App .
424, 144 P.3d 1052, 1058 (2006) (concluding that laboratory
report was testimonial because it contained solemn declarations
produced in response to police inquiry for purpose of
establishing critical element at later criminal prosecution);
Deener v. State, 214 S.W.3d 522, 526 (Tex.Ct.App.2006) (deciding
that certificates of analysis were core testimonial evidence);
with, United States v. Washington, 498 F.3d 225, 230-32 (4th
Cir.2007) (holding that report of data analyzing blood sample
was not testimonial statement of lab technician because
statement was generated by machine); United States v. Ellis,
460 F.3d 920, 926-27 (7th Cir.2006) (holding that certificates of
blood and urine analysis were non-testimonial even though
person creating records knew records may be used for .criminal
prosecution, because records were created in ordinary course of
business and technicians were not testifying and were not acting
as witnesses); Pruitt v. State, 954 So.2d 611, 617
(Ala.Crim.App.2006) (concluding that certificate of analysis was
non-testimonial because it was created by inherently trustworthy and reliable scientific testing rather than opinionated
assertions, speculation, or guesswork); Bohsancurt v. Eisenberg,
212 Ariz . 182, 129 P.3d 471, 475-78 (Ct.App.2006) (holding that
record of regular testing of' -breathalyzer equipment was nontestimonial business record because it was kept in ordinary
course of business and not for purposes of litigation); People v.
(Continued on following page)

227

II.

VIOLATION OF CONFRONTATION CLAUSE
RIGHTS

I would further hold that the defendants'
Confrontation Clause rights were violated when the
certificates of analysis were admitted in evidence
under Code § 19.2-187. The Confrontation Clause is
worded in the passive, rather than in the active,
voice. See U.S. Const., amend. VI. Thus, under that
constitutional guarantee, an accused enjoys the right

I

I
I

i

Geier, 41 Cal.4th 555, 61 Cal.Rptr.3d 580, 161 P.3d 104, 140
(Ca.2007) (concluding that DNA report was not testimonial
because observations in report were contemporaneous
recordations rather than documentation of past events); People
v. Johnson, 121 Cal.App.4th 1409, 18 Cal.Rptr.3d 230, 23&
(2004) (deciding that laboratory report was not testimonial
because it did not function as equivalent of in-court testimony);
State v. Musser, 721 N.W.2d 734, 753-54 (Iowa 2006) (stating
that HIV test performed two years prior to trial and not for
purposes of prosecution was non-testimonial); Commonwealth v.
'krde, 444 Mass. 279, 827 N.E.2d 701, 705 (2005) (holding that
laboratory report was merely report of scientific data and
therefore was non-testimonial business record); Rollins v. State,
392 Md. 455, 897 A2d 821, 837-46 (2006) (concluding that
factual, routine, and non-analytical findings in autopsy report
were non-testimonial); State v. Forte, 360 N.C. 427, 629 S.E.2d
137, 144 (2006) (holding that blood sample analysis was not
testimonial because it did not "bear witness" against accused
and was not prepared exclusively for trial); State v. Dedman, 136
N.M. 561, 102 P.3d 628, 635-36 (N.M.2004) (concluding that
blood alcohol report was not testimonial because not prepared
for purpose of prosecution); Commonwealth v. Carter, 593 Pa.
562, 932 A2d 1261, 1268 (2007) (holding that blood alcohol tests
were not testimonial because they were basic, routine, and
contained precise calculations).

228
"to be confronted" by the prosecution with the
witnesses against him. Id.
As the majority correctly observes, the Sixth
Amendment confrontation right has long been held to
include a defendant's "opportunity for effective crossexamination." See United States v. Owens, 484 U.S.
554, 559~60, 108 S.Ct. 838, 98 L.Ed.2d 951 (1988)
(quoting Kentucky v. Stincer, 482 U.S. 730, 739, 107
S.Ct. 2658, 96 L.Ed.2d 631 (1987»; Pointer v. Texas,
380 U.S. 400, 404, 85 S.Ct. 1065, 13 L.Ed.2d 923
(1965); Mattox v. United States, 156 U.S. 237, 242-43,
15 S.Ct. 337, 39 L.Ed. 409 (1895). This opportunity is
"one of the safe-guards essential to a fair trial," and is
"a right long deemed so essential for the due
protection of life and liberty that it is guarded against
legislative and judicial action by provisions in the
Constitution." Pointer, 380 U.S. at 404, 85 S.Ct. 1065
(quoting Kirby v. United States, 174 U.S. 47, 55-56, 19
S.Ct. 574, 43 L.Ed. 890 (1899); and Alford v. United
States, 282 U.S. 687, 692, 51 S.Ct. 218, 75 L.Ed. 624
(1931». The Confrontation Clause "ensure[s] that
evidence admitted against an accused is reliable and
subject to the rigorous adversarial testing that is the
norm of Anglo-American criminal proceedings." State
v. Craig, 497 U.S. 836, 846, 110 S.Ct. 3157, 111
L.Ed.2d 666 (1990).

This Court consistently has recognized that in
criminal trials, the Confrontation Clause preserves
for a defendant the right to cross-examine prosecution witnesses. See Bilokur v. Commonwealth, 221 Va.
467, 470, 270 S.E.2d 747, 750 (1980); Moore v.
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Commonwealth, 202 Va. 667, 669, 119 S.E.2d 324,
327 (1961). . The opportunity for effective crossexamination of prosecution witnesses, however, presupposes that a defendant has an opportunity to
cross-examine those witnesses during the prosecution's case. Thus, preservation of the Sixth Amendment confrontation right requires that the prosecution call a defendant's accusers as witnesses to
actively confront the defendant. See Owens, 484 U.S.
at 557, 559, 108 S.Ct. 838; Kirby, 174 U.S. at 55-56,
19 S.Ct. 574; Thomas, 914 A.2d at 16; Lowery v.
Collins, 988 F.2d 1364, 1369-70 (5th Cir.1993); State
v. Snowden, 385 Md. 64, 867 A.2d 314, 332-33 & n. 23
(2005).
Code § 19.2-187 forces a defendant to relinquish
his right "to be confronted" in the prosecution's case
in chief, because the statute permits a timely-filed
certificate of analysis to be admitted automatically in
the absence of testimony from the scientist who
prepared the certificate. See id. That statute allows
admission of the certificate irrespective whether a
defendant chooses to call the forensic scientist to
testify in his own case under the provisions of Code
§ 19.2-187.1. Thus, I would conclude that a Confrontation Clause violation occurred in the present cases
because the defendants were not able to subject the
contents of the certificates of analysis to adversarial
scrutiny before the prosecution concluded its cases in
chief.
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III. WAIVER INAPPLICABLE
The provisions of Code § 19.2-187.1 did not
remedy this Confrontation Clause violation. That
section provides a criminal defendant the statutory
right to call the forensic scientist who prepared a
certificate of analysis as a witness in the defendant's
own case. See id. Thus, Code § 19.2-187.1 merely
provides a criminal defendant the opportunity to seek
evidence in his favor by questioning the scientist who
prepared the certificate that has already been
admitted in evidence against him.
The majority asserts, however, that the present
cases are analogous to other situations in which we
have held that criminal defendants are required to
take "certain procedural steps" in order to preserve
their constitutional rights. In my opinion, this
argument misconstrues the very nature of Code
§ 19.2-187.1. No "procedural step" under Code § 19.2187.1 will preserve a defendant's Sixth Amendment
confrontation right, because that section merely
establishes a separate, statutory right for a defendant
to call the forensic scientist as a witness in a
defendant's own case. Thus, Code § 19.2-187.1 does
not impact a defendant's Sixth Amendment right "to
be confronted" by the witnesses against him, because
the statute cannot revive a defendant's right to be
confronted by the prosecution with the scientist's
evidence. See Belvin, 922 So.2d at 1054; State v.
Birchfield, 342 Or. 624, 157 P.3d 216, 220 (2007).
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The majority seeks to avoid this dilemma by
stating that the defendants failed to raise a due
process challenge alleging that Code § 19.2-187.1
impermissibly shifted the burden of .producing
evidence to the defendants, which is a claim not
cognizable under the Sixth Amendment. This argument, however, is unavailing because the majority
confuses the issue whether a defendant may be
required to produce evidence in a criminal trial with
the issue whether the statutory mechanism at issue
in this case, which requires a defendant to produce
evidence, is capable of preserving his Confrontation
Clause rights.
A defendant's constitutional right . to be
confronted with the witnesses against him arises
automatically, and the state may not require a
defendant to take an affirmative action to preserve
this right. See Taylor v. Illinois, 484 U.S. 400, 410, &
n. 14, 108 S.Ct. 646, 98 L.Ed.2d 798 (1988); People v.
McClanahan, 191 Ill.2d 127, 246 ill.Dec. 97, 729
N.E.2d 470, 475 (2000); Birchfield, 157 P.3d at 21920. While a defendant's failure to act under Code
§ 19.2-187.1 may constitute a waiver of his statutory
right under that Code section to call the forensic
scientist in the defendant's case, the fact that he
chooses not to exercise this statutory right is
insufficient to establish a waiver of his separate
constitutional confrontation right that is guaranteed
to him throughout his criminal trial. See City of S.
Boston v. Halifax County, 247 Va. 277, 282, 441
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S.E.2d 11, 14 (1994); Thomas, 914 A.2d at 16; Collins,
988 F.2d at 1369-70; Snowden, 867 A.2d at 332-33.
A defendant cannot waive a right that he has
already been denied. The extent of a defendant's
waiver of a right under Code § 19.2-187.1 necessarily
is limited to rights he possesses under the statute.
See Barber v. Page, 390 U.S. 719,725,88 S.Ct. 1318,
20 L.Ed.2d 255 (1968); Brookhart v. Janis, 384 U.S. 1,
4, 86 S.Ct. 1245, 16 L.Ed.2d 314 (1966); Johnson v.
Zerbst, 304 U.S. 458, 464, 58 S.Ct. 1019, 82 L.Ed.
1461 (1938). Thus, the defendants in these cases
could not have waived under Code § 19.2-187.1 rights
that had already been denied by operation of Code
§ 19.2-187.
Even if the majority were correct, however, that
Code § 19.2-187.1 offers a defendant the protection of
a confrontation right, the record does not support a
conclusion that these defendants waived that right.
A waiver of a constitutional right requires a clear
showing that there was an "intentional relinquishment or abandonment of a known right or privilege."
Barber, 390 U.S. at 725,88 S.Ct. 1318; Brookhart, 384
U.S. at 4, 86 S.Ct. 1245; Zerbst, 304 U.S. at 464, 58
S.Ct. 1019; Allen v. Commonwealth, 252 Va. 105, 111,
472 S.E.2d 277, 280 (1996). The record fails to
establish a "knowing and intelligent" waiver under
Code § 19.1-187.1 because that Code section does not
provide a defendant with notice that if he fails to
avail himself of the statute's provisions, he waives his
Sixth Amendment right. See Brookhart, 384 U.S. at 4,
86 S.Ct. 1245. This Court should not presume a
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defendant's waiver of his Confrontation Clause rights
from a silent record. See Boykin, 395 U.S. at 242, 89
S.Ct. 1709; Laturner, 163 :P.3d at 377; cf. Barber, 390
U.S. at 725, 88 S.Ct. 1318.
I would hold that a constitutional application of
Code § 19.2-187 requires that if the prosecution
wishes to introduce in evidence a certificate of analysis contemplated by Code § 19.2-187, the prosecution
must obtain from a defendant a stipulation regarding
the admissibility of the contents of that certificate, or
an affirmative waiver by a defendant of his
Confrontation Clause rights regarding the certificate.
In the absence of such a stipulation or affirmative
waiver, the Sixth Amendment requires that the
prosecution call in its case in chief the forensic
scientist who prepared the certificate to present this
"testimonial" evidence. See Davis, 547 U.S. at 828-29,
126 S.Ct. at 2277; Crawford, 541 U.S. at 68, 124 S.Ct.
1354; Boykin, 395 U.S. at 243, 89 S.Ct. 1709;
Laturner, 163 P.3d at 377; cf. Barber, 390 U.S. at 725,
88 S.Ct. 1318. Because there were no such affirmative waivers or stipulations in the cases before us,
and the forensic scientists did not testify regarding
the contents of the certificates in the prosecution's
cases in chief, I would hold that the certificates of
analysis in these cases were admitted in violation of
the defendants' Confrontation Clause rights. Therefore, I would reverse the defendants' convictions and
remand the cases for new trials, if the Commonwealth be so advised.
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CERTIORARI GRANTED
07-11191 BRISCOE, MARKA., ET AL. V. VIRGINIA
The motion of petitioners for leave to proceed in
forma pauperis and the petition for a writ of
certiorari are granted.
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