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 COST AND FEE ALLOCATION IN CIVIL PROCEDURE 
         
 
 
 
 
  
 
I. The Basic Rules: Who Pays? 
   1. What is the basic rule of cost and fee allocation - that each party bears its own or that  
       the loser pays all? Are attorneys' fees and court costs treated differently? What is the  
       principal justification for this rule? 
 
According to para. 1 Art. 130 of the Act on Civil Procedure No 91/1991 the basic rule of cost 
and fee allocation in civil procedure is that the loser pays all. 1.   
 
Attorneys' fees and court cost are not treated differently but in the end it will be the Judge´s 
decision to determine Attorneys fees and court cost.  
 
The rule is based on that the party has the right to be harmless of having taken his case to court 
or if he has to defend his rights in court. 
 
 
   2. If the loser pays all, are all of the winner's costs and fees reimbursed or just a part  
       (e.g., a reasonable amount)? 
 
 
Para. 1 Art. 129. of the Act on Civil Procedure summons up all the costs and fees that can be 
counted for as legal cost. 
 
Generally the winner pays all cost on his behalf but the Judge can rule that the winners cost and 
fees are only reimbursed or only partly reimbursed. The Judge will fix the sum at reasonable 
amount and decide the sum of reimbursement.  
 
The court does not exercise any control in that regard. 
 
   3. Are there special rules for appeals? How are the additional costs and fees allocated? 
 
 
There are no specific rules for appeals. 
   4. Who pays for the taking of evidence, especially the costs of (expert and other)  
       witnesses? Are such costs a significant factor in the overall costs of litigation? 

                                                 
1 http://www.althingi.is/lagas/136b/1991091.html. No official translation is available. 
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According to Para. 2. Art. 63 of the Act on Civil Procedure the one who asks for evidence pays 
for it. The cost of evidence can be great and a significant part of litigation. 
 
Expenses incurred by taking evidence can be shifted to the loser at the end of the 
proceedings. 
 
 
   5. How are costs and fees typically allocated if the parties settle their dispute? (and  
       what percentage of civil suits is typically settled?) 
 
 
If parties that settle their dispute do not also settle costs and fees then the Judge will decide how 
it will be allocated. The conclusion depends on the content of the settlement  
 
 
From January 1st 2006 to January 1st 2009 15,4% of all cases in the District Court of Reykjavík 
were settled.  
 
 
 II. Exceptions and Modifications 
      1. Are there (statutory or other) exceptions to the basic rule (e.g., for specific kinds of  
          situations, cases or parties)? 
 
In Art. 131. Act. 91/1991 of the Act on Civil Procedure there are certain rules about when it is 
permitted to decide that the party has to pay costs and fees whether the resolution of the case is 
in his favor or not.  
 
According to Para. 1. Art. 131. Act. 91/1991 the judge may decide that a party shall pay 
legal fees of his counterparty notwithstanding the outcome/results of a case if 
 

a. he has sued without a reasonable cause 
b. he has caused needless delays in the proceedings by intent or by negligence 
c. he has made claims, statements or objections that he knew or should have known 

that were wrongful or meaningless. 
 
 
      2. Are there any mandatory pre-litigation procedures (e.g., mandatory mediation) with      
          an impact on cost and fee allocation? 
 
There is no mandatory pre-litigation procedure. 
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      3. Are party agreements (in a contract) allocating costs and fees in case of litigation                 
          common? To what extent are such agreements enforceable (e.g., even against    
          consumers)? 
 
Party agreements allocating costs and fees in case of litigation are not common.  
 
     4. Are parties allowed to represent themselves? If yes, in all cases or only in some?      
         How common is self-representation? 
 
According to Para. 1. Art. 17. Act on Civil Procedure parties are allowed to represent themselves 
in all cases. No information is available regarding how common self-representation is.  
 
 
 
III. Encouragement or Discouragement of Litigation 
       1. Are the rules governing cost and fee allocation designed to encourage or to  
           discourage litigation 
           - in general? 
           - in particular kinds of cases? 
 
The decision to pay fee is usually passed with court order or along with the final 
judgement. 
 
Rules governing cost and fee allocation are not likely to encourage or to discourage litigation.  
 
 
It is likely that low court costs encourage litigation. Rules about legal aid are also likely to be 
encouraging.  
 
       2. How much do parties (especially plaintiffs) typically have to pay up front, e.g., in   
           the form of 
            - court costs (into court) 

- attorneys fees (retainer) 
 - costs of taking evidence  
 Do up-front payment requirements have a deterrent effect on potential litigants? 
 
Court costs that parties have to pay up front are normally very low. Attorneys fees they have to 
pay up front depend on the agreement between the lawyer and the client. Costs of taking 
evidence has to be paid at the time when the evidence is provided. 
 
Up-front payment are not likely to have deterrent effect on potential litigants. 
 
 
IV. The Determination of Costs and Fees 
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      1. What determines the amount of court costs - the type of court? The amount in  
          controversy? Other factors? 
 
Amount of court costs is determinate by law: Act nr. 88/1991 (Lög um aukatekjur ríkissjóðs).2 
The amount in controversy is not a factor in determining the amount of court costs. Costs are 
fixed amounts in the Act for the different court actions, i.e. court´s issue of summon or a 
subpoena, serving a summon or filing of a law suit. 
  
 
      2. How are lawyers' fees determined? By statute (schedule), and if so, are the rates  
          binding or can clients and their attorneys agree to in- or decrease them? By the  
          market? What are the main criteria? 
 
Lawyers have their own individual fee schedule. In para. 1 Art. 24 of the Act on Professional 
Lawyers No. 77/1998, 3 4 lawyers are entitled to reasonable fee for their service. The lawyer shall 
inform his client of the estimated cost of his work and other costs of the case as possible and 
notify him if costs may be expected to become high by comparison to the interests at stake. The 
lawyer may request a part of the sum obtained or he may claim a higher fee if a judgment is in 
favor of the client. The determination is thus based on the lawyer´s fee schedule and an 
agreement between the lawyer and the client. 
          
 
      3. Who finally determines the concrete amount to be awarded to the party/parties?  
          Does the decision maker have discretion? What form does the decision take  
          (integral to the judgment, separate court order, etc.)? 
 
The judge will finally determine, upon the request of the parties, the concrete amount one  party 
has to pay to the other party. The parties have the option of requesting retain of court costs and 
fees, either on the judge´s discretion or by account of total costs, i.e. for lawyer´s remuneration 
and costs of evidence and court fees. In fact the judge will determine by discretion on the total 
amount awarded to either party but he will follow the basic rules as described above.  
 
The form of decision can either be a part of a judgment or a separate court order. The former 
applies when a case is settled by judgment but the latter when a case is already settled on all 
issues except costs and fees.   
 
 
 
V. Special Issues: Success-Oriented Fees, Class Actions, Sale of Claims, and 
     Litigation Insurance                  

                                                 
2 http://www.althingi.is/lagas/136b/1991088.html  
 
3 http://www.althingi.is/lagas/136b/1998077.html 
4 Official translation, http://eng.domsmalaraduneyti.is/laws-and-regulations/nr/1326 



6 
 

     1. Are success-oriented fees allowed? In particular 
         - contingency fees (a percentage of the sum won)? 
         - no win-no fee arrangements? 
         - success premiums (higher fees in case of a victory)? 
         - other fees depending on the outcome of the litigation? 
         If yes,  
         - are such fees a recent development (since when)? 
         - are they regulated by law (e.g., capped)? 
         - does the loser have to pay the enhanced (success) fee? 
          Are such fees allowed or common across the board or in particular cases only? 
 
Success-oriented fees are allowed. As answer in IV.2. indicates the lawyer may request a part of 
the sum obtained or he may claim a higher fee if the client wins the case. No win-no fees 
arrangements are not prohibited but in practice such agreements are supposedly very rare. These 
basic rules have been in enacted law since 1942 at least and are not regulated any further by law 
except the lawyer may not claim any higher than a reasonable fee. On court order the loser will 
have to pay the enhanced fee. No relevant information is available on how common such fees are 
or in what type of cases they apply. 
 
 
      2. Is it allowed to sell claims for purposes of litigation? (i.e., can a plaintiff subrogate  
          his claim to an attorney, a law firm, or an entrepreneur who finances the litigation  
          and thus assumes the litigation risk?)  
 
It is allowed to sell claims for purposes of litigation, the plaintiff can subrogate his claim to an 
attorney, a law firm or to one who will finance the litigation.   
 
      3. Are there special rules for class actions, group litigation or other types of lawsuits  
          (e.g., actions brought by consumer organizations)? 
 
This is not regulated by law.  
 
      4. Can one insure against the costs (including fees) of litigation? By buying specific  
          litigation insurance? By buying coverage in other policies (e.g., automobile  
          liability or homeowners insurance)? Is such insurance common? How does it work  
          in practice? 
 
One can insure against the cost of litigation in all general civil cases by buying special litigation 
insurance or by buying coverage in other policies. Such insurance is very common. The 
insurance is only valid when a lawyer represents the insured person and the former notifies the 
insurance company.   
 
 
 VI. Legal Aid 
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       1. Is there a publicly funded legal aid system? If yes, roughly how does it work  
           (through financial support, court appointed counsel, or otherwise)? 
 
There is a publicly funded legal aid system. According to Art. 126 of the Act. on Civil Procedure 
it is allowed to offer individual legal aid if he is not financial able to sustain the cost of 
protecting his interest provided that there is a sufficient motive to get a resolution of his matters 
in court and it is reasonable that his legal aid is funded by public funds. In civil cases the court 
does not normally appoint a counsel. The client hires a counsel or a lawyer and the State pays the 
costs if conditions are met.  
 
Legal aid application shall be sent to the Ministry of Justice5. It will only be provided if the 
Legal Aid Committee recommends it.  
 
Legal aid will also be provided if specifically provided by law. Application for such legal aid 
shall also be sent to the Ministry of Justice.  
 
Legal aid obligates the State to pay all cost that the individual has to pay, i.e. lawyers fee and 
such. 
 
       2. Is there privately organized help for indigent or other clients (e.g., through pro  
           bono work)? 
 
The Lawyers Association of Iceland has from 1993 provided free legal advice.  
 
Orator the association of law students at the University of Iceland also provides free public 
counseling during the winter. Lögrétta the association of law student at the University of 
Reykjavík provides similar services for immigrants.  
 
Various other private organizations provide free legal advice. 
 
 
       3. Is legal aid generally available to all parties in need or is it awarded/available selectively? 
 
 
Legal aid is generally available to all parties in need, providing that necessary requirements by 
law are met.   
  
 
       4. Are litigation costs and fees considered a serious barrier excluding certain parties  
           from access to justice? 
 
Court costs are normally not a barrier but attorneys fees and costs of obtaining evidence are more 
of a consideration.  
                                                 
5 Regulation No 45/2008 on  conditions for legal aid and the work of  the Legal Aid Comittee. 
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 5. Are litigation costs a barrier to bringing certain kinds of cases, e.g., because the  
           amount in controversy is too low to make litigation economically feasible? 
 
The amount in controversy is usually not a barrier except when it is very low.        
 
 
VII. Examples 
        1. Please state, or provide a good faith estimate of, the  sum total (i.e., for both sides)  
            of costs and fees of litigating to final judgment in the first instance a routine  
            private or commercial (e.g., contract, tort, or property)  
 - small claim, e.g., (the equivalent of) $ 1,000        
 - small to medium claim, e.g., $ 10,000          
 - medium to large claim, i.e., $ 100,000   
 - large claim, e.g., $ 1,000,000. 
 
The sum total of costs and fees of litigating to final judgment in a case where the defendant fails 
to appear is in  
-small claim, e.g., 31.000 kr. ($ 250) 
-small to medium claim, e.g. 134.000 kr. ($ 1080) 
-medium to large claim, i.e. 415.000 kr. ($ 3346) 
 
In other cases the Judge will decide the costs and fees, estimate of total sum as in 2. and 3. 
 
If the defendant appears he will participate in the proceedings and defend the plaintiff 
claims. The judge will in the end decide who will pay costs and fees, win or lose, in general 
terms. 
 
The figures given indicate total costs. Attorneys fees depend on the values at stake and also 
of actual or estimate time of attorneys work, usually from $ 3116 (400.000 kr.) up to $ 
23372 to $ 38955 (3.000.000 kr. to 5.000.000 kr.). 
 
 
        2. If a plaintiff lost a $ 100,000 claim after litigation, what would his/her cost and  
            fee liability roughly be?  
 
Total cost could be from 1.000.000 kr. ($ 8064) to 1.500.000 kr. ($ 12096) 
 
        3. If a defendant lost a $ 100,000 claim after litigation, what would his/her cost and  
            fee liability roughly be? 
 
Same answer as in 2. 
 
This is total fees, both court fees and attorney fees. 
 
         September 30, 2009 



9 
 

 
         
 
 
 
 
 
 
 


