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Page	298.		Replace	Swirsky	v.	Carey	(pp.	298-302)	with	the	following	decision:		

	

Skidmore	v.	Led	Zeppelin	
905	F.3d	1116		(9th	Cir	2018)	

PAEZ,	Circuit	Judge:	

This	copyright	case	involves	a	claim	that	Led	Zeppelin	copied	key	portions	of	its	timeless	hit	
"Stairway	 to	Heaven"	 from	 the	 song	 "Taurus,"	which	was	written	 by	 Spirit	 band	member	Randy	
Wolfe.	 Years	 after	Wolfe's	 death,	 the	 trustee	 of	 the	 Randy	 Craig	Wolfe	 Trust,	 Michael	 Skidmore,	
brought	 this	 suit	 for	 copyright	 infringement	 against	 Led	 Zeppelin,	 James	 Patrick	 Page,	 Robert	
Anthony	Plant,	John	Paul	Jones,	Super	Hype	Publishing,	and	the	Warner	Music	Group	Corporation	as	
parent	of	Warner/Chappell	Music,	Inc.,	Atlantic	Recording	Corporation,	and	Rhino	Entertainment	Co.	
(collectively,	"Defendants").	The	case	proceeded	to	a	jury	trial,	and	the	jury	returned	a	verdict	in	favor	
of	Defendants.	Skidmore	appeals,	 raising	a	host	of	alleged	 trial	errors	and	challenging	 the	district	
court's	determination	that	for	unpublished	works	under	the	Copyright	Act	of	1909	("1909	Act"),	the	
scope	of	the	copyright	is	defined	by	the	deposit	copy.	We	hold	that	several	of	the	district	court's	jury	
instructions	were	erroneous	and	prejudicial.	We	therefore	vacate	the	amended	judgment	in	part	and	
remand	for	a	new	trial.	.	.	.	

	
I.	
A.	

Randy	Wolfe,	nicknamed	Randy	California	by	Jimi	Hendrix,	was	a	musician	and	a	member	of	
the	band	Spirit.	He	wrote	the	song	"Taurus"	in	late	1966.	Spirit	signed	a	recording	contract	in	August	
1967,	and	its	first	album	Spirit—which	included	"Taurus"—was	released	in	late	1967	or	early	1968.	
Hollenbeck	Music	("Hollenbeck")	filed	the	copyright	for	Taurus	in	December	1967	and	listed	Randy	
Wolfe	as	the	author.	As	part	of	the	copyright	registration	packet,	"Taurus"	was	transcribed	into	sheet	
music	that	was	deposited	with	the	Copyright	Office	("Taurus	deposit	copy").	

The	band	Led	Zeppelin,	 formed	 in	1968,	 consisted	of	 Jimmy	Page,	Robert	Plant,	 John	Paul	
Jones,	and	John	Bonham.	Spirit	and	Led	Zeppelin's	paths	crossed	several	times	in	the	late	1960s	and	
early	1970s.	On	tour,	Led	Zeppelin	would	occasionally	perform	a	cover	of	another	Spirit	song,	"Fresh	
Garbage."	Spirit	and	Led	Zeppelin	both	performed	at	a	concert	in	Denver	in	1968	and	at	the	Atlanta	
International	Pop	Festival,	the	Seattle	Pop	Festival,	and	the	Texas	Pop	Festival	in	1969.	There	is	no	
direct	evidence	that	Led	Zeppelin	band	members	listened	to	Spirit's	performances	on	any	of	these	
dates,	although	members	of	Spirit	testified	that	they	conversed	with	Led	Zeppelin	members,	and	one	
Spirit	 band	member	 testified	 that	 Spirit	 had	 played	 "Taurus"	 the	 night	 both	 bands	 performed	 in	
Denver.	Additionally,	there	was	evidence	at	trial	that	Robert	Plant	attended	a	February	1970	Spirit	
performance.	 Jimmy	Page	 testified	 that	 he	 currently	 owns	 a	 copy	of	 the	 album	Spirit,	 but	 he	was	
unable	to	clarify	when	he	had	obtained	that	copy.	In	late	1971,	Led	Zeppelin	released	its	fourth	album,	
an	untitled	album	known	as	"Led	Zeppelin	IV."	One	of	the	tracks	on	the	album	is	the	timeless	classic	
"Stairway	to	Heaven,"	which	was	written	by	Jimmy	Page	and	Robert	Plant.	
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Randy	Wolfe	passed	away	in	1997,	and	his	mother	established	the	Randy	Craig	Wolfe	Trust	
(the	"Trust").	All	of	Wolfe's	intellectual	property	rights	were	transferred	to	the	Trust,	including	his	
ownership	interest	in	"Taurus."	His	mother	was	the	trustee	or	co-trustee	until	her	death	in	2009,	after	
which	time	Skidmore	became	the	trustee.	Immediately	after	the	Supreme	Court's	decision	in	Petrella	
v.	Metro-Goldwyn-Mayer,	Inc.,	572	U.S.	663	(2014),	which	clarified	that	laches	is	not	a	defense	where	
copyright	 infringement	 is	 ongoing,	 Skidmore	 filed	 this	 suit	 on	 behalf	 of	 the	 Trust	 alleging	 that	
"Stairway	to	Heaven"	infringed	the	copyright	in	"Taurus."			 	

.	.	.	.	

II.	

We	begin	with	a	discussion	of	 the	elements	that	Skidmore	must	establish	to	prevail	on	his	
copyright	infringement	claim.	

In	 order	 to	 prove	 copyright	 infringement,	 a	 plaintiff	must	 show	 "(1)	 that	 he	 owns	 a	 valid	
copyright	 in	 his	 [work],	 and	 (2)	 that	 [the	 defendants]	 copied	 protected	 aspects	 of	 the	 [work's]	
expression."	[Citation]	In	this	appeal,	the	parties	do	not	contest	that	Skidmore	owns	a	valid	copyright	
in	"Taurus,"	so	our	analysis	turns	on	the	second	issue.	

Whether	 Defendants	 copied	protected	 expression	 contains	 two	 separate	 and	 distinct	
components:	 "copying"	 and	 "unlawful	 appropriation."	 [Citation]	 A	 plaintiff	 must	 be	 able	 to	
demonstrate	 that	 a	 defendant	 copied	his	work,	 as	 independent	 creation	 is	 a	 complete	defense	 to	
copyright	 infringement.	 [Citations]	 In	 cases	 such	as	 this	one	where	 there	 is	no	direct	 evidence	of	
copying,	 the	plaintiff	 "can	attempt	to	prove	 it	circumstantially	by	showing	that	 the	defendant	had	
access	 to	 the	 plaintiff's	 work	 and	 that	 the	 two	 works	 share	 similarities	 probative	 of	
copying."[Citation].	"When	a	high	degree	of	access	is	shown,"	a	lower	amount	of	similarity	is	needed	
to	prove	copying.	[Citation]	"To	prove	copying,	the	similarities	between	the	two	works	need	not	be	
extensive,	and	they	need	not	involve	protected	elements	of	the	plaintiff's	work.	They	just	need	to	be	
similarities	 one	 would	 not	 expect	 to	 arise	 if	 the	 two	 works	 had	 been	 created	 independently."	
[Citation]	

To	prove	"unlawful	appropriation"	a	higher	showing	of	substantial	similarity	is	needed.	Id.	The	
works	must	share	substantial	similarities	and	those	similarities	must	involve	parts	of	the	plaintiff's	
work	that	are	original	and	therefore	protected	by	copyright.	Id.	To	determine	whether	an	allegedly	
infringing	work	is	substantially	similar	to	the	original	work,	we	employ	the	extrinsic	and	intrinsic	
tests.	The	extrinsic	test	is	an	objective	comparison	of	protected	areas	of	a	work.	This	is	accomplished	
by	 "breaking	 the	works	down	 into	 their	 constituent	 elements,	 and	 comparing	 those	 elements"	 to	
determine	whether	they	are	substantially	similar.	Swirsky	v.	Carey,	376	F.3d	841,	845	(9th	Cir.	2004).	
Only	elements	that	are	protected	by	copyright	are	compared	under	the	extrinsic	test.	Id.	The	intrinsic	
test	 is	 concerned	 with	 a	 subjective	 comparison	 of	 the	 works,	 as	 it	 asks	 "whether	 the	 ordinary,	
reasonable	person	would	 find	 the	total	 concept	and	 feel	of	 the	works	 to	be	substantially	similar."	
Three	Boys	Music	Corp.	v.	Bolton,	212	F.3d	477,	485	(9th	Cir.	2000)	(citation	omitted).	
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III.	

We	turn	first	to	Skidmore's	argument	that	the	district	court	failed	to	properly	instruct	the	jury	
on	 the	 elements	 of	 his	 copyright	 infringement	 claim	 as	 discussed	 above	 and	whether	 the	 court's	
alleged	errors	were	prejudicial.	Skidmore	argues:	(1)	that	the	district	court	erred	by	failing	to	give	an	
instruction	 that	 selection	 and	 arrangement	 of	 otherwise	 unprotectable	 musical	 elements	 are	
protectable;	[and]	(2)	that	the	district	court's	jury	instructions	on	originality	and	protectable	musical	
elements	were	erroneous.	.	.	..	

.	.	.	.	

	
A.	

Skidmore	 argues	 that	 the	district	 court's	 failure	 to	 instruct	 the	 jury	 that	 the	 selection	 and	
arrangement	of	unprotectable	musical	elements	are	protectable	 is	reversible	error.	Each	side	had	
included	 a	 version	 of	 such	 an	 instruction	 in	 their	 proposed	 jury	 instructions.	 The	 district	 court,	
however,	did	not	include	either	instruction	in	its	final	version	of	the	instructions	nor	did	it	modify	
any	of	the	substantive	instructions	to	include	this	point.	We	conclude	that	the	district	court	erred	by	
failing	to	instruct	the	jury	on	this	issue	and	that	the	error	was	prejudicial.	

We	are	concerned	here	with	the	extrinsic	test	for	substantial	similarity,	as	the	jury	decided	
that	there	was	no	extrinsic	substantial	similarity	and	failed	to	reach	the	intrinsic	test.	In	the	musical	
context,	 the	 extrinsic	 test	 can	 be	 difficult	 to	 administer.	 See	 Swirsky,	 376	 F.3d	 at	 848.	 Although	
individual	elements	of	a	song,	such	as	notes	or	a	scale,	may	not	be	protectable,	"music	is	comprised	
of	a	large	array	of	elements,	some	combination	of	which	is	protectable	by	copyright."	Id.	at	849.	For	
example,	we	have	"upheld	a	jury	finding	of	substantial	similarity	based	on	the	combination	of	five	
otherwise	unprotectable	elements."	Id.	(citing	Three	Boys,	212	F.3d	at	485).	In	other	circumstances,	
we	have	recognized	that	"a	combination	of	unprotectable	elements	is	eligible	for	copyright	protection	
only	if	those	elements	are	numerous	enough	and	their	selection	and	arrangement	original	enough	
that	their	combination	constitutes	an	original	work	of	authorship."	Satava	v.	Lowry,	323	F.3d	805,	811	
(9th	 Cir.	 2003)	 (citations	 omitted).	 The	 copyright	 in	 an	 arrangement	 of	 public	 domain	 elements	
extends	only	to	the	originality	contributions	by	the	author	to	the	arrangement.	Id.	at	811-12;	see	also	
Feist	Publ'ns,	499	U.S.	at	345.	Thus,	there	can	be	copyright	protection	on	the	basis	of	a	sufficiently	
original	combination	of	otherwise	non-protectable	music	elements.	The	district	court's	failure	to	so	
instruct	 the	 jury	was	 especially	problematic	 in	 this	 case,	 because	 Skidmore's	 expert,	Dr.	 Stewart,	
testified	that	there	was	extrinsic	substantial	similarity	based	on	the	combination	of	five	elements—
some	of	which	were	protectable	and	some	of	which	were	in	the	public	domain.	

	 .	.	.	.	

.	 .	 .	 	 The	 district	 court's	 failure	 to	 instruct	 the	 jury	 on	 selection	 and	 arrangement	was	 therefore	
prejudicial	given	Skidmore's	theory	of	infringement.	

	
B.	

Skidmore	also	argues	that	the	district	court	erred	in	two	ways	in	its	formulation	of	the	jury	



 
Skidmore	v.	Led	Zeppelin	

 	Page	4	of	5	  

instructions	on	originality.	First,	Skidmore	contends	that	Jury	Instruction	No.	16	erroneously	stated	
that	 copyright	does	not	protect	 "chromatic	 scales,	 arpeggios	 or	 short	 sequences	of	 three	notes."6	
Second,	Skidmore	argues	that	Jury	Instruction	No.	20	on	originality	should	not	have	instructed	the	
jury	that	"[h]owever,	any	elements	from	prior	works	or	the	public	domain	are	not	considered	original	
parts	 and	 not	 protected	 by	 copyright,”	 and	 should	 have	 included	 the	 admonition	 from	 the	Ninth	
Circuit	Model	Jury	Instruction	17.13	that	"[i]n	copyright	law,	the	'original'	part	of	a	work	need	not	be	
new	or	novel."	7	.	.	.	.	

There	is	a	low	bar	for	originality	in	copyright.	[Citation]	Copyright	extends	to	parts	of	a	work	
created	 (1)	 independently,	 i.e.,	 not	 copied	 from	 another's	 work	 and	 (2)	 which	 contain	 minimal	
creativity.	 [Citation]	 Most	 basic	 musical	 elements	 are	 not	 copyrightable.	 [Citations]	 In	 Swirsky,	
however,	 we	 recognized	 that	 while	 "a	 single	 musical	 note	 would	 be	 too	 small	 a	 unit	 to	 attract	
copyright	 protection	 .	 .	 .	 an	 arrangement	 of	 a	 limited	 number	 of	 notes	 can	 garner	 copyright	
protection."	 Id.	 We	 therefore	 concluded	that	 seven	 notes	 could	 be	 sufficient	 to	 garner	 copyright	
protection.		

Jury	 Instruction	 No.	 16	 included	 an	 instruction	 that	 "common	 musical	elements,	 such	 as	
descending	 chromatic	 scales,	 arpeggios	 or	 short	 sequences	 of	 three	 notes"	 are	 not	 protected	 by	
copyright.	This	instruction	runs	contrary	to	our	conclusion	in	Swirsky	that	a	limited	number	of	notes	
can	 be	 protected	 by	 copyright.	 	When	 considered	 in	 the	 absence	 of	 a	 selection	 and	 arrangement	
instruction,	Jury	Instruction	No.	16	could	have	led	the	jury	to	believe	that	even	if	a	series	of	three	
notes	or	a	descending	chromatic	scale	were	used	in	combination	with	other	elements	in	an	original	
manner,	 it	 would	 not	warrant	 copyright	 protection.	 [Citation]	This	 error	 was	 not	 harmless	 as	 it	
undercut	testimony	by	Skidmore's	expert	that	Led	Zeppelin	copied	a	chromatic	scale	that	had	been	
used	in	an	original	manner.	[Citation]	

Similarly,	Jury	Instruction	No.	20	omitted	parts	of	the	test	for	originality	and	added	misleading	
language.	 Under	 Feist	 Publications,	 originality	requires	 that	 a	 work	 not	 be	 copied	 and	 that	 it	 be	
produced	with	a	minimal	degree	of	creativity.	499	U.S.	at	348.	The	original	part	of	a	work	does	not	
need	to	be	new	or	novel,	as	long	as	it	is	not	copied.	Id.	The	district	court,	however,	omitted	Skidmore's	
requested	instruction—drawn	from	Ninth	Circuit	Model	Instruction	17.13—that	"the	'original'	part	

                                                 
6	In	full,	Jury	Instruction	No.	16	reads	as	follows:	

Plaintiff	has	filed	a	claim	against	Defendants	for	violation	of	the	United	States	Copyright	Act,	which	governs	this	case.	In	order	for	
you	to	undertake	your	responsibility,	you	must	know	what	a	copyright	is,	what	it	protects,	and	what	it	does	not	protect.	
Copyright	confers	certain	exclusive	rights	to	the	owner	of	a	work	including	the	rights	to:	

1.	Reproduce	or	authorize	the	reproduction	of	the	copyrighted	work;	
2.	Prepare	derivative	works	based	upon	the	copyrighted	work.	
3.	Distribute	the	copyrighted	work	to	the	public;	and	
4.	Perform	publicly	a	copyrighted	musical	work.	

Copyright	 only	 protects	 the	 author's	 original	 expression	 in	 a	 work	 and	 does	 not	 protect	 ideas,	 themes	 or	 common	musical	
elements,	such	as	descending	chromatic	scales,	arpeggios	or	short	sequences	of	three	notes.	
Also,	there	can	be	no	copyright	infringement	without	actual	copying.	If	two	people	independently	create	two	works,	no	matter	
how	similar,	there	is	no	copyright	infringement	unless	the	second	person	copied	the	first.	
 

7 Jury	Instruction	No.	20	reads:	
An	original	work	may	include	or	incorporate	elements	taken	from	prior	works	or	works	from	the	public	domain.	However,	any	
elements	from	prior	works	or	the	public	domain	are	not	considered	original	parts	and	not	protected	by	copyright.	Instead,	the	
original	part	of	the	plaintiff's	work	is	limited	to	the	part	created:	

1.	independently	by	the	work's	author,	that	is,	the	author	did	not	copy	it	from	another	work;	and	
2.	by	use	of	at	least	some	minimal	creativity.	
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of	a	work	need	not	be	new	or	novel."	Additionally,	Jury	Instruction	No.	20	stated	that	"any	elements	
from	prior	works	 or	 the	 public	 domain	 are	 not	 considered	 original	 parts	 and	 not	 protectable	 by	
copyright."	While	this	statement	is	not	literally	incorrect,	it	misleadingly	suggests	that	public	domain	
elements	 such	as	basic	musical	 structures	are	not	 copyrightable	even	when	 they	are	arranged	or	
modified	 in	a	creative,	original	way.	See	Swirsky,	376	F.3d	at	852.	Ninth	Circuit	Model	 Instruction	
17.13	avoids	this	problem	by	not	including	this	misleading	statement.	

Nowhere	did	 the	 jury	 instructions	 include	any	 statements	 clarifying	 that	 the	 selection	and	
arrangement	 of	 public	 domain	 elements	 could	 be	 considered	 original.	 Jury	 Instruction	 No.	 20	
compounded	the	errors	of	that	omission	by	furthering	an	impression	that	public	domain	elements	
are	not	protected	by	copyright	 in	any	circumstances.	This	 is	 in	 tension	with	 the	principle	 that	an	
original	 element	 of	 a	work	 need	 not	 be	 new;	 rather,	 it	 need	 only	 be	 created	 independently	 and	
arranged	in	a	creative	way.	See	Feist	Publ'ns,	499	U.S.	at	345,	349;	see	also	Swirsky,	376	F.3d	at	849.	
Jury	 Instruction	Nos.	 16	 and	 20	 in	 combination	 likely	 led	 the	 jury	 to	 believe	 that	 public	 domain	
elements—such	as	a	chromatic	scale	or	a	series	of	three	notes—were	not	protectable,	even	where	
there	 was	 a	 modification	 or	 selection	 and	 arrangement	 that	 may	 have	 rendered	 them	 original.	
Skidmore's	 expert	 testified	 that	 "Taurus"	 contained	 certain	 public	 domain	 elements—such	 as	
chromatic	scales—that	were	modified	in	an	original	way,	but	the	jury	instructions	as	a	whole	likely	
would	have	led	the	jury	to	believe	that	such	evidence	could	not	establish	the	basis	of	a	cognizable	
copyright	claim.	Similarly,	the	instructions	undermined	Skidmore's		expert's	testimony	that	"Taurus"	
and	 "Stairway	 to	 Heaven"	 were	 similar	 because	 of	 the	 combination	 of	 otherwise	 unprotectable	
elements.	

In	 sum,	 we	 conclude	 that	 the	 district	 court's	 originality	 jury	 instructions	 erroneously	
instructed	the	jury	that	public	domain	elements	are	not	copyrightable,	even	if	they	are	modified	in	an	
original	manner	or	included	as	part	of	a	selection	and	arrangement.	We	further	conclude	that	these	
instructions	were	prejudicial	as	they	undermined	the	heart	of	Skidmore's	argument	that	"Taurus"	
and	"Stairway	to	Heaven"	were	extrinsically	substantially	similar.	[Citation]	Because	the	district	court	
erred	both	in	the	formulation	of	the	originality	jury	instructions	and	in	withholding	a	selection	and	
arrangement	instruction,	we	vacate	the	judgment	and	remand	for	a	new	trial.	

.	.	.	.	
	
	


