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13  Normativity in Language and Law
Alex Silk*

I.  Introduction

Here are two not implausible claims about the law:

A.  Normativity of Law: The law of a community is intended to guide the behavior of 
the members of that community.

B.  Sociality of Law: Facts about the existence and content of the law are grounded in 
social facts—facts about judicial rulings, legislative enactments, the attitudes and 
actions of lawmakers and community members, and so on.

Rough- and- ready support for (A):  Legal claims are a paradigm type of normative claim. 
Statements about people’s legal rights and duties and about what they must do in view of the 
law, such as (1)– (3), are prototypically directive.

(1) Alice has a legal right to privacy.
(2) It is Bert’s legal duty to pay the fine.
(3) In view of the law, Chip must repay his debt.

Such statements are intended to guide, influence, regulate what we do.

 * Thanks to participants in the 2015 Yale Workshop on Metaethics and Philosophy of Law for helpful discussion, 
and to Stephen Finlay and David Plunkett for detailed comments on a previous draft. Some of the material in 
this paper is drawn from portions of Silk (2015a, 2016).

“We have fulfilled our obligation under the law.”

“It’s wrong.”

“No. We follow the law, Alicia. Sometimes it’s wrong,  

sometimes it’s right. But we always follow the law.”

(The Good Wife, “Fixed”)
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288  Dimensions of Normativity

Rough- and- ready support for (B): It should be possible to describe a law without endorsing 
it. It would be surprising if one couldn’t investigate the law of a community without making 
normative or ethical evaluations of it. Interpreting language in context doesn’t ordinarily 
involve engaging in substantive normative or ethical theorizing (think: Natural Language 
Processing). Why should interpreting language in legal contexts be any different? Or, at 
least, why should legal interpretation call for normative or ethical theorizing over and above 
any such theorizing involved in interpretation more generally? Legal scholars needn’t be 
moral saints.

Though the ideas in (A) and (B) are perhaps individually plausible, there is a prima facie 
tension between them. Suppose (A) is true. But if legal claims are paradigmatically norma-
tive, then how could claims about the (social) facts which make them true not be norma-
tive too? How could there be true claims about, say, the interpretation of a legal text that 
weren’t directive in the way that the legal claims which it issues are directive? On the flip side, 
suppose (B) is true. Then it would seem that claims about the law are ultimately about the 
obtaining of certain social facts. But claims about such facts aren’t paradigmatically norma-
tive. So whence the normativity of legal claims? Why should the normativity of legal claims 
go beyond any normativity in claims about content or interpretation more generally?

I have been intentionally sloppy in formulating our puzzle (hackles, be thou unraised). 
There are various things one might say in reply. For instance, one might distinguish issues 
concerning the meaning and use of legal language from issues concerning the nature and 
metaphysics of law. Following H.L.A.  Hart, and Joseph Raz after him, we might distin-
guish “external” from “internal” legal claims (Hart 1961/ 1994: vi, 89, 102– 103). Internal legal 
claims, according to Hart, are claims of law made from the “point of view” of an adherent of 
a given legal system; external legal claims are claims about a body of law made from the point 
of view of an observer. The former are normative, whereas the latter are merely descriptive. 
One can make external claims about the content of a body of law without thereby endorsing 
the prescriptions that would be issued in internal uses of those claims. Correspondingly, even 
if substantive normative or ethical facts aren’t among the fundamental grounds of legal facts, 
as positivism insists, one may still use legal language to express one’s normative or ethical 
views when taking an internal point of view. Hence, one might conclude, the normativity 
of legal language in its internal use is compatible with the sociality of law in its metaphysical 
grounds.

The above characterization of the tension between the “normativity” and “sociality” of 
law may have been sloppy, but it targets what some have regarded as the central problem 
in philosophy of law (Kelsen 1967)— what Raz called the “problem of the normativity of 
law” (Raz 1975/ 1990:  170). Our not- altogether- hypothetical reply brings out important 
distinctions for theorizing about the nature of law and legal discourse and interpretation. Yet 
there is still more to explain. Can the distinction between internal and external legal claims 
be implemented in a rigorous semantic theory? How are we to cash out the metaphorical 
appeals to “points of view”? What exactly do we mean in calling legal language “normative”? 
How is the putative normativity of internal legal claims derived from their conventional 
meaning? What is the relation between the meanings of internal and external legal claims, 
such that the explanation of the normativity of the former doesn’t carry over to predict nor-
mativity of the latter? What is the relation between the meanings of legal claims and the 
grounds of law that make these claims true or false?
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Progress can be made on these questions, I think, by viewing them as instances of more ge-
neral questions about the nature of normative uses of language and the relation between the 
metaphysics and semantics of normative thought and talk. A promising strategy is to look to 
advances in metaethics, philosophy of language, and formal semantics and pragmatics, and 
see what lessons we can extract for philosophy of law. My aim in this chapter is to develop 
an improved account of the meaning and use of various types of legal claims, and to use 
this account to inform debates about the normativity and metaphysics of law. The account 
is contextualist (in a sense to be explained), and draws on a more general framework for 
implementing a contextualist theory, called Discourse Contextualism, which I have developed 
elsewhere (Silk 2015a; 2016; 2017). I will argue that we can derive the apparent normative 
features of internal legal claims from a particular contextualist interpretation of an inde-
pendently motivated formal semantics, along with general principles of interpretation and 
conversation (Sections III– IV). Though the semantics is descriptivist, I  will argue that it 
avoids Ronald Dworkin’s influential criticism of so- called “semantic theories of law,” and 
elucidates the nature of “theoretical disagreements” about the basic criteria of legal validity. 
The account sheds light on the social, interpersonal function of normative uses of language 
in the law, as highlighted in Kevin Toh’s expressivist interpretations of Hart. It also gives 
precise expression to Hart’s and Raz’s intuitive distinctions among types of legal claims (in-
ternal/ external, committed/ detached), while giving them a uniform type of analysis. The 
proposed semantic/ pragmatic account provides a fruitful framework for further theorizing 
in ethics, metaethics, and philosophy of law— for instance, concerning the normativity and 
metaphysics of law, the relation between law and morality, and the nature of legal judgment 
(Section V). Delineating these issues in Raz’s “problem of the normativity of law” can help 
refine our understanding of the space of overall theories. This can illuminate new ways the 
dialectics may proceed. A Discourse Contextualist account of the meaning and use of legal 
language is thus of interest to a range of theorists, regardless of their specific normative and 
metaphysical commitments. The project isn’t to show that no other theory can succeed. It is 
to investigate one avenue for developing an improved linguistic basis for a broader theory of 
normativity and law.

Normative uses of language aren’t limited to expressions of a single category. To fix 
ideas I  will focus specifically on deontic readings of modal verbs— so- called deontic 
modals—such as in (3).1 Though I  think the proposed framework can be applied to 
expressions of other categories (‘obligatory’, ‘duty’, ‘right’, etc.), I won’t argue for this here 
(see Silk 2016).

II.  Theoretical Disagreement about the Law

An important function of language is to create and develop interpersonal relationships in 
communication. Language affords a variety of normative and evaluative resources for doing 
so. For instance, in using sentences such as (1)– (4), speakers can express their normative 

 1 I use ‘deontic’ as a catchall term for any kind of practical normative reading. In calling a use ‘deontic’ I am not as-
suming that it need be performative or issue a directive/ permissive speech act; more on this in Sections IV.E– V. 
I will assume that legal language is a register of ordinary natural language.
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views and coordinate on what norms to accept—sometimes in agreement, sometimes in dis-
agreement, as in (5).

(4) Morally speaking, we must help reform our prison system.
 (5) A: Morally speaking, we must help reform our prison system.

 B: Yeah you’re right. What should we do?
 B′: No, it’s fine the way it is.

In communication we shape our identities as thinkers and feelers in a social world; we coor-
dinate on how to act, what to feel, and whom to be.

Some theorists claim that the dependence of our evaluation of (e.g.) (4) on what moral 
norms we accept derives from a dependence of the interpretation of (4) on a contextually 
relevant body of norms. Metaethical contextualism, as I will understand it, treats this context- 
dependence as a dependence of semantic (conventional) content on features of the context 
of use. Sentences such as (1)– (4) are treated as context- sensitive in the same kind of way 
as sentences with paradigm context- sensitive expressions (pronouns, demonstratives, etc.). 
What information is conventionally conveyed by, say, ‘She won a medal’ depends on which 
female is most salient in the discourse context. Likewise, the conventional content of (4) is 
treated (to a first approximation) as the proposition that such- and- such moral norms in the 
discourse context require us to help reform our prison system.2

Contextualism about normative language, in this sense, often goes under the heading of 
‘Metaethical Relativism’ (e.g., Stevenson 1963, Dreier 1990). The view has a checkered past. 
Serious objections have been raised, both on linguistic and on substantive (meta)normative 
grounds. One prominent objection to contextualism is that it cannot account for certain 
normative disagreements. A version of this objection can be discerned in Ronald Dworkin’s 
influential criticism of Hart’s account of internal legal claims and other so- called “semantic 
theories of law” (1986, ch. 1; cf. 2011, ch. 8). In this section I briefly describe the objection and 
note several constraints on an adequate response. The depth of the problem raised by disa-
greement phenomena is often inadequately appreciated by contextualists. In Sections III– IV 
I will develop (what I regard as) a more successful contextualist account. In Section V I will 
show how the resulting semantics and pragmatics is compatible with a positivist theory, such 
as Hart’s, of the conventionality of the criteria of legal validity.

(NB:  My aim here isn’t to do Dworkin (or Hart) exegesis.3 What matters for present 
purposes is the content of the objection to be described. Though I construe the objection 

 2 We will make this more precise shortly. I use terms such as ‘conversation’, ‘discourse’, and ‘utterance’ broadly to 
include uses of language in texts and deliberation, not simply in spoken dialogue. For now I gloss over the dis-
tinction between sentences- in- context and utterances (see Section V); my talk about the semantic properties 
of utterances can be understood as short for talk about the semantic properties of the sentences uttered in the 
contexts of those utterances. Following Yalcin (2014), there may be reasons to avoid using ‘(semantic) content’ 
as a label for a compositional semantic value in context; my use of ‘content’ for this type of object makes no 
assumptions about its broader theoretical role.

 3 See, e.g., Raz (1998), Coleman (2001), Coleman and Simchen (2003), Leiter (2007), Shapiro (2007), Kramer 
(2008), Plunkett and Sundell (2013b).
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as an objection to certain semantic theories, this isn’t to deny that there are nonlinguistic 
construals of the objection or ways in which fundamental legal disagreement might under-
mine a Hartian positivist metaphysics.)

Dworkin asks us to consider the U.S. judicial case Riggs v. Palmer. The question was 
whether Elmer was entitled to the inheritance provided by his grandfather’s will, given 
that Elmer had murdered his grandfather in order to claim the inheritance. Judge Earl 
held that Elmer wasn’t entitled to the inheritance; Judge Gray dissented. The judges 
agreed on the relevant empirical facts of the case, the plain meaning of the statute of 
wills, and the intentions of the legislators who enacted the statute. The disagreement was 
a fundamental legal disagreement, what Dworkin calls a theoretical disagreement. The dis-
agreement was centered not on the particular implications of agreed- upon general legal 
norms, but on the content of the fundamental legal norms themselves, which determine 
the existence and content of the law. Earl held that Elmer wasn’t legally entitled to inherit 
in light of the “No one may profit from his own wrong” principle, and on the grounds 
that the original legislature wouldn’t have intended a murderer to benefit from his crime 
in this way. Gray rejected the fundamental status of this principle and the legal relevance 
of such counterfactual intentions: the grandfather’s will was valid, hence Elmer was le-
gally entitled to inherit. We can imagine the following simplistic dialogue between Earl 
and Gray:

(6) Earl: In view of the law, Elmer may not receive the inheritance.
 Gray: No, legally, Elmer may receive the inheritance.

The worry for contextualism is that there doesn’t seem to be any way of specifying the con-
textually relevant body of legal norms that captures how Earl and Gray can felicitously ex-
press their fundamental legal disagreement in this way.

Dworkin sums up the worry well:

If two lawyers are actually following different rules . . . , then each must mean something 
different from the other when he says what the law is. Earl and Gray must mean dif-
ferent things when they claim or deny that the law permits murderers to inherit: Earl 
means that his grounds for law are or are not satisfied, and Gray has in mind his own 
grounds, not Earl’s. So the two judges are not really disagreeing about anything when 
one denies and the other asserts this proposition. They are only talking past one an-
other. Their arguments are pointless in the most trivial and irritating way. (Dworkin 
1986, 43– 44)

In other words:  If Earl’s utterance of (7)  is just a claim about the basic legal norms he 
accepts— that they forbid Elmer from inheriting— then it is unclear how Gray can reason-
ably disagree with him. It is unclear how in uttering (8) Gray is disagreeing with Earl if they 
are both making claims about their own respective norms.

(7) In view of the law, Elmer may not receive the inheritance.
(8) No, legally, Elmer may receive the inheritance.
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Earl and Gray can agree about whether Elmer’s inheriting is compatible with their respective 
legal norms, RE, RG, while disagreeing with what one another says. Gray’s denial in (6) is fe-
licitous, whereas B’s denial in (9) is not.

(9) A:  In view of RE, Elmer may not receive the inheritance.
 B: #No, in view of RG, Elmer may receive the inheritance.

This puts pressure on the claim that the sentences used in (9) explicitly specify the semantic 
contents of the respective sentences used in (6).

Several clarificatory remarks: First, Earl and Gray’s disagreement is “fundamental” in the 
sense that it concerns the basic criteria of legal validity, which determine the very content 
of the law. As Dworkin puts it, the disagreement is not about “what [the law] should be” 
but rather about “what the law is” (1986, 7). In Law’s Empire Dworkin often seems to treat 
theoretical disagreements as disagreements about the proper methods of interpreting au-
thoritative sources of law. What is important here is simply that the disagreements are about 
the fundamental grounds of law.4 Such disagreements may be rooted in issues about proper 
methods of interpretation, but I won’t require this in what follows. (Terminology in this 
area is fraught. I will use expressions such as ‘fundamental grounds of law’, ‘criteria of legal 
validity’, ‘basic legal norms’, ‘rule of recognition’, etc. largely interchangeably. Differences 
among these notions won’t matter for present purposes.)

Second, it isn’t uncontentious what the basis of Earl and Gray’s actual disagreement was. 
(Indeed the above exposition ran together two readings of the case, emphasized in Dworkin’s 
“The Model of Rules I” and Law’s Empire, respectively.) For dialectical purposes I assume 
that fundamental legal disagreements are possible—and common enough to warrant 
theorizing about them (cf. Leiter 2009)— and that the disagreement between Earl and Gray 
is an example of such a disagreement.

Third, I  will focus specifically on discourse disagreements, though of course not all 
disagreements are expressed in linguistic exchanges.5 The task here isn’t to provide a general 
philosophical account of the nature of disagreement, or of fundamental legal disagreement 
at that. For our purposes what is to be explained is a certain discourse phenomenon: the sys-
tematic licensing of expressions of linguistic denial (‘no’, etc.) in discourses such as (6). These 
expressions signal the speaker’s rejection of some aspect of the previous utterance. Not all 
cases in which speakers intuitively disagree can be marked in this way. B’s “disagreement in 
attitude” with A in (10) couldn’t typically be signaled with a linguistic denial.

(10) A:  I like Mexican food.
B: #No, I don’t. I like Thai.

 4 Cf.: “a theoretical disagreement is a disagreement about the criteria of legal validity, that is, about the content 
of what Hart calls the Rule of Recognition” (Leiter 2007, 3); it “involves conflicting claims about what the 
grounds of law are” (Shapiro 2007, 36). See also n. 3.

 5 For discussion of inter- conversational disagreement, see MacFarlane (2007), Silk (2016, §3.4.2), and references 
therein. See also Section IV.B.
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Our task is to generate a representation of discourses such as (6) that correctly predicts the 
felicity of expressions of linguistic denial and the discourse moves they mark.

The epicycles from here are involved; I simply wish to flag one not uncommon reaction.6 
I am sympathetic with the informal impression that in discourses such as (6) the speakers are 
disagreeing about what sort of context to be in. Intuitively, Earl and Gray are disagreeing, 
not about whether Elmer’s receiving the inheritance is permitted by such- and- such basic 
legal norms, but about what basic legal norms to accept. Yet simply noting this is insuffi-
cient. The question isn’t whether such “discourse- oriented” negotiations are possible. The 
challenge is to explain why they are so systematic with normative uses of language, given that 
a contextualist semantics is correct.

According to contextualism, sentences such as (7)– (8) have ordinary representational 
contents; they have a mind- to- world direction of fit. Even if we find examples of ordinary 
descriptive claims sometimes having normative implications—consider ‘It’s cold in here’ 
↝ ‘You should shut the window’—it’s not as if they systematically trigger those partic-
ular normative implications across uses. Why, then, should uttering a sentence that con-
ventionally describes given legal norms systematically communicate something about what 
legal norms to accept? ‘I’m hungry’ doesn’t (systematically) imply that the addressee ought 
to be hungry. ‘That [demonstrating b] is a cute baby’ doesn’t (systematically) imply that 
the addressee ought to be demonstrating b. Denials such as B’s in (11)– (12) are typically 
infelicitous.

(11) A:  I’m hungry.
B: #No, I’m not hungry.

(12) A:  That is a cute baby. [said demonstrating b]
B: #No, that isn’t a cute baby. [said demonstrating b′]

When speakers use paradigm context- sensitive expressions with different intended asserted 
contents, the norm isn’t disagreement but talking past.

In sum, the worry is that the distinctive role of internal legal claims is unexpected given the 
contextualist’s semantics. Although many contextualists have offered pragmatic diagnoses of 
disagreement in terms of non- conventional aspects of use, little attention has been paid to 
what specific mechanisms are involved and how they are linguistically constrained. The chal-
lenge is to explain how the (dis)agreement phenomena can be derived from the sentences’ 
specific contents and general conversational principles and features of contexts of use, and 
why the phenomena can be systematically derived with deontic modals but not with para-
digm context- sensitive language. The force of this challenge has been underappreciated by 
contextualists.7

 6 For prescient early discussion, see Moore (1912, ch. 3), Stevenson (1937). For discussion in the broader literature, 
see Gibbard (1990, 2003), Kölbel (2004), Lasersohn (2005), von Fintel and Gillies (2008), Richard (2008), 
Dreier (2009), MacFarlane (2014), Silk (2014, 2015a, 2016); see also nn. 7, 19.

 7 In the broader literature, see Cappelen (2008), Björnsson and Finlay (2010), von Fintel and Gillies (2011), 
Sundell (2011), Plunkett and Sundell (2013a, 2013b), Finlay (2014). Plunkett and Sundell nicely highlight 
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III.  Deontic Modals in Legal Contexts

The general consensus is that the objection from discourse disagreement is devastating for 
standard versions of contextualism (cf. Egan et al. 2005, 149; MacFarlane 2010, 1, 11; 2014, 
248– 249). I  am more optimistic. The following sections briefly motivate a contextualist 
framework, developed in greater detail elsewhere (Silk 2015a, 2016, 2017), and apply it to uses 
of deontic modals in legal contexts. I call the framework Discourse Contextualism. The strategy 
is to start with a particular contextualist interpretation of a standard semantics for modals, 
and show how this formal semantics generates constraints on the interpretation of deontic 
modals and predicts distinctive features of their use. With a more nuanced understanding of 
the role of context in interpretation, we can provide an improved contextualist account of the 
function of deontic modals in managing an evolving body of norms. This section develops 
the basics of a Discourse Contextualist treatment of internal legal claims and theoretical 
disagreements. Section IV elaborates on various features of this account. Section V examines 
how the proposed semantic/ pragmatic framework can be integrated with broader theorizing 
about the normativity and metaphysics of law (Section I). We will see that, pace Dworkin, it’s 
not the case that “our jurisprudence [i.e., legal positivism] has no plausible theory of theoret-
ical disagreement in law” and hence “distorts legal practice” (1986, 6, 15).

A.  From Formal Semantics to Interpretive Constraints

It is standard in linguistic semantics to treat modal verbs as semantically associated with a 
parameter or variable that ranges over sets of premises (propositions) (see esp. Kratzer 1977, 
1981, 1991). Broadly deontic readings call for a premise set that encodes the content of a body 
of norms (n. 1). For instance, a moral premise set might include propositions such as that no 
one steals, that everyone keeps one’s promises, etc. In the case of legal readings, we can leave 
open the precise relation between basic legal norms, such as a Hartian rule of recognition, 
and any subsidiary norms that are “validated” by them (e.g., Hart 1961/ 1994, 107– 110). What 
is important here is simply that the premise sets in the semantics of legal readings represent 
the full content of a body of law. Roughly put, for a given premise set P, ‘Must φ’ says that φ 
follows from P, and ‘May φ’ says that φ is compatible with P.8

examples of discourse disagreement over non- truth- conditional content. On this basis they claim that speakers 
negotiate about the values of contextual parameters, and “pragmatically advocate” for their proposed values 
in using normative language (2013a, 13– 19, 28; 2013b, 262– 263, 267). However, it isn’t part of their aim to ex-
plain precisely how this happens, given the contextualist’s semantics, or why normative language contrasts with 
paradigm context- sensitive language in its tendency for this kind of use. (Thanks to David Plunkett (p.c.) for 
clarifying this.) For further discussion of these issues, see Silk (2014, 2016, 2017).

 8 Kratzer’s semantics uses two premise sets, calculated as a function of the world of evaluation: a “modal base” 
F(w) that represents a set of background facts in w, and an “ordering source” G(w) that represents the content of 
some ideal in w. These complications won’t be relevant here; I treat modals as evaluated with respect to a single 
finite, consistent premise set. I generally suppress world- indexing on premise sets; talk about a proposition p 
“following from (/ being compatible with) P” can be understood as short for saying that p follows from (/ is  
compatible with) P(w), for any relevant world w. I use ‘φ’, ‘ψ’, etc. both as schematic letters to be replaced with
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It is also common to include in a model of context a parameter representing norms ac-
cepted for the purposes of conversation (esp. Portner 2007; cf. e.g. Lewis 1979, Lochbaum 
1998, Starr 2010).9 In conversation we not only share information in coordinating our beliefs 
about the world; we express our normative views and coordinate our plans. Inquiry is, in 
part, inquiry about what to do. Yet normative inquiry isn’t limited to norms of a single cat-
egory. We investigate the nature of morality, nonmoral value, the law, and so on. It isn’t un-
controversial how these domains are related. Bracketing this issue for the moment, we can 
treat the contextual norms parameter as consisting of a sequence of premise sets, representing 
different types of norms that may be relevant in the conversation (cf. Portner 2007). It is 
natural to treat the uses we have been considering as calling for deontic premise set variables 
(moral, legal, etc.) which represent the same sorts of norms represented in this discourse- 
level parameter. For instance, the use of ‘must’ in (3) ‘In view of the law, Chip must repay his 
debt’ calls for a variable Pl that represents the legal norms endorsed in the conversation. This 
reflects the paradigmatic roles of deontic modals in communal planning and deliberation, 
and in coordinating on an overall normative view. (Complications to these natural moves 
will follow shortly.)

Treating deontic modals as semantically associated with a deontic premise set variable 
places constraints on their felicitous use and interpretation. When the variable is free, a value 
must be contextually supplied in order for the sentence to have a specific interpretation in 
context. For communication to succeed, the hearer must be able to infer how the speaker 
takes the discourse context to be such that it determines such- and- such content for her utter-
ance. Uttering ‘The baby is laughing’ assumes that—at least after one’s utterance (Stalnaker 
1978, 2002, 2014)—context supplies a salience ordering on which such- and- such individual 
b is the most salient baby, and asserts that b is laughing. Likewise uttering (3) ‘In view of the 
law, must (/ may) φ’ assumes a value for Pl, say Pl,

10 and asserts that φ follows from (/ is com-
patible with) Pl.

To be clear, I am not suggesting that the standard semantic framework for modals calls 
for contextualism about deontic modals.11 All parties can accept that certain modal verbs, 
qua lexical items, are context- sensitive in the sense that the context of utterance determines 
what type of reading the modal receives (see Silk 2016, §3.1). What is at- issue in debates 
about contextualism (as I am understanding it) is whether, given a certain type of normative 

  declarative sentences, and for the possible- worlds propositions they denote. I use bold for variables, and italics 
for their values in context; any subscripts are included simply for expository purposes to indicate the intended 
assignment and interpretation of the variable. (See Silk 2016, 2017, 2018 for refinements and further details on 
the formal semantics.)

 9 We needn’t commit to a particular account of the nature and representation of context. For instance, I am 
not assuming that contexts are determined wholly by speaker attitudes. What is important here is simply that 
contexts determine premise sets for the interpretation of modals. See Wróblewski (1983) for discussion of var-
ious notions of context in legal interpretation.

 10 Or, in some cases, at least a relevant range of values (for discussion, see Silk 2016, §§3.3.6, 3.5– 3.6, 4.4, 5.2.5, 6.3; 
see also nn. 2, 8, 14).

 11 On this I disagree with sentiments in von Fintel and Gillies (2008), Finlay (2009, 2014), Björnsson and Finlay 
(2010), Dowell (2011, 2012).
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reading (e.g., moral), some specific body of norms supplied by context is used in calculating 
the sentence’s semantic content, or compositional semantic value.

B.  Managing the Context

Before returning to the discourse disagreement with Earl and Gray, I would like to briefly 
look at agreement and disagreement phenomena more generally. Perhaps better under-
standing the role of context in collaborative action will shed light on the role of deontic 
modals in managing the context and what norms to accept.

Suppose it’s common knowledge between Clara and Dan that several days ago she said 
something to him that could have been construed as rude. Clara isn’t sure whether Dan took 
what she said that way, and, if he did, whether he is offended. She doesn’t want to bring 
up their previous interaction explicitly since she wouldn’t want to make something out of 
nothing. So the next time she sees Dan she acts as though everything is normal between 
them. She is warm and open as usual. Since Dan wasn’t offended by Clara’s earlier remark, he 
responds in kind to Clara. Since Clara knows that Dan wouldn’t respond this way if he was 
annoyed, and Dan knows that she knows this, etc., it becomes common ground that they are 
on good terms and that he didn’t take her remark as rude.

Now consider a variant on the case. Suppose that Dan was in fact offended by Clara’s re-
mark, and, though he didn’t say so at the time, Clara knows this. Nevertheless she still doesn’t 
want to bring up their previous interaction. She wants to avoid the potential conflict if she 
can. So she acts as if everything is copacetic, even though she knows it isn’t. However, Dan 
doesn’t want to go along with Clara’s behavior. He might object by making their clash in 
attitudes explicit. He could say something like, “Why are you acting as if everything is okay 
between us? Don’t you remember what you said?” Or perhaps, “I know you’re just trying 
to get everything back to normal, but, listen, it isn’t.” But Dan needn’t object in this way. 
Instead he simply acts aloof. In return Clara might continue to act amiably, hoping that he 
will eventually respond in kind. Clara and Dan can thus manage their assumptions about the 
status of their relationship without explicitly raising the issue.

My point in considering these examples is to highlight how commonplace a certain 
sort of reasoning about context is. The appropriateness of our actions often requires that 
circumstances are a certain way. In acting, we can thus exploit our mutual world know-
ledge and general pragmatic reasoning skills to communicate information and manage our 
assumptions about these circumstances. This streamlines collaborative action. The lesson: by 
acting in such a way that is appropriate only if the context is a certain way, one can implicitly 
propose that the context be that way. If the other party accommodates by proceeding in like 
manner, it can become taken for granted that the context is that way. If she doesn’t, negotia-
tion over the state of the context may ensue. Crucially, this can all happen without explicitly 
raising the issue of what the context is like.

I suggest that the linguistic case—the case of linguistic action, discourse, and interpretation— is 
a special instance of these phenomena. Deontic modal utterances presume an implicit, conven-
tionally unspecified body of norms. By reasoning from deontic modals’ semantically generated 
constraints, interlocutors can integrate relevant features of the (past, present, and projected future) 
conversational situation to interpret deontic modals, share information, and coordinate on an 
evolving normative view.
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With these points in mind, let’s reconsider Earl and Gray’s discourse disagreement in (6). Earl 
utters (7) ‘In view of the law, Elmer may not receive the inheritance’. Upon hearing Earl’s seman-
tically underspecified utterance, Gray might (tacitly) reason roughly as follows (where i is the 
proposition that Elmer receives the inheritance):

(13)  “Earl is intending to say something about the possibility i. In order to do so, given the 
grammatical properties of modals, a set of premises must be contextually supplied. 
Since Earl wouldn’t intend to say something false, he must be assuming a premise 
set P that is incompatible with i. The current question under discussion concerns 
whether Elmer is legally entitled to inherit. Since Earl is cooperative, his utterance 
of (7) must be relevant and realize an intention to provide at least a partial answer 
to this question. Assuming Pl as a value for Pl would do so by ensuring that the legal 
norms endorsed in the discourse forbid Elmer from inheriting. So, Earl must be as-
suming a value for Pl, Pl, and have meant that Pl is incompatible with i.”

Rather than formalize this reasoning here, let’s simply observe its principal features.12 Given 
the grammatical properties of modals, Earl’s utterance assumes a body of legal norms relevant 
for the particular task at hand: resolving the question of whether Elmer is legally entitled 
to inherit. The appropriateness of Earl’s linguistic act of uttering (7) requires that the legal 
norms operative in the context be incompatible with Elmer’s receiving the inheritance. Since 
it’s mutually presupposed that Earl is obeying the conversational maxims (Grice 1989), in 
uttering (7) Earl implicitly proposes that it become taken for granted that such norms be 
accepted in the discourse. In accepting an utterance one normally accepts what the speaker 
committed to in uttering it. So, since it’s common knowledge that Earl can expect Gray to 
undergo an abductive reasoning process like (13), it’s also common knowledge that he will 
object if he has relevantly different views on the criteria of legal validity, given their common 
goal of settling on what the law provides. So if Gray doesn’t object, this will confirm that the 
context is as the appropriateness of Earl’s act requires, and the discourse- level legal norms 
parameter can be updated to a value that is incompatible with i.

However, since Gray accepts an incompatible legal view, he objects.13 He says (8)  ‘No, 
legally, Elmer may receive the inheritance’. For reasons parallel to those above, his doing so 

 12 For rigorous formalizations in artificial intelligence and logic of this sort of process and the tacit reasoning be-
hind it, see, e.g., Hobbs et al. (1993), Asher and Lascarides (2003), Thomason et al. (2006). As these literatures 
have documented, we are quite skilled at inferring one another’s intended context and coordinating accord-
ingly (see Railton 2009 for rich related discussion of our fluency in tacit reasoning and integrating it in action). 
Research in psycholinguistics also establishes the ease with which speakers coordinate on linguistic meaning 
and use, both at the level of individual conversations in establishing local sublanguages (entrainment) and at 
the level of communities in establishing more stable linguistic conventions (e.g., Clark and Wilkes- Gibbs 1986, 
Garrod and Doherty 1994). See Stalnaker (2014) for discussion of relevant philosophical motivations.

 13 The fact that Earl and Gray disagree doesn’t imply that they aren’t engaged in a “cooperative” conversation, in 
the sense relevant for interpreting their utterances; denials are compatible with Gricean cooperativity (Asher 
and Lascarides 2013; pace Finlay 2014, 124, 180). Pace Marmor (2008), strategic conversations needn’t call for 
novel interpretive or pragmatic mechanisms.
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is appropriate only if the legal norms operative in the context are compatible with Elmer’s 
inheriting. As expected, Earl goes through an analogous abductive reasoning process and 
infers that he must wish to take for granted that these discourse- level legal norms are that 
way. If Earl accepts Gray’s justification for his denial, it can become taken for granted that 
the context is as their present actions mutually require. If he doesn’t, further negotiation may 
ensue. By producing utterances that assume incompatible values for the contextual variable 
Pl—i.e., by acting in ways that would be appropriate only if Pl was assigned such- and- such 
contrary values—Earl and Gray can manage their assumptions about the conversational sit-
uation. In using deontic modals Earl and Gray exploit their mutual grammatical knowledge, 
and general pragmatic reasoning skills, to negotiate over what basic legal norms to accept.

IV.  Basic Features

This basic Discourse Contextualist account sheds light on various aspects of the use of modal 
language in the law.

A.  Justified Use

First, Discourse Contextualism captures how speakers such as Earl and Gray are in a posi-
tion to make their deontic modal claims. Since Earl can reasonably expect Gray to undergo 
the sort of pragmatic reasoning in (13) and retrieve his intended interpretation, he needn’t 
be overstepping his bounds in using ‘may’ and assuming a value for the discourse- level legal 
norms parameter. Similarly, since Gray knows that Earl has similar semantic and pragmatic 
competencies, he can express his disagreement with Earl’s assumption with a direct denial—
that is, by performing an act, the linguistic act of uttering (8), which assumes an incompat-
ible value for Pl. In assuming a value for the contextual variable Pl one needn’t believe that 
the assumed norms are in fact (already) commonly accepted. (As far as individual attitudes 
go, a speaker needn’t even believe that there are correct basic criteria of legal validity, de-
termined by whatever means.) The relevant attitude toward the proposition that the con-
text is thus- and- so isn’t belief but acceptance for purposes of conversation (Stalnaker 1974; 
Thomason 2002)—in our examples, acceptance for purposes of legal discourse and practice. 
Given how skilled we are at inferring one another’s intended context (n. 12), we can use de-
ontic modals as a way of testing one another’s normative views, inviting them to object if they 
accept different norms.

B.  Locus of Disagreement

The account makes sense of how speakers can express disagreements about the law in discourses 
such as (6). For all I have said, the intended contents of Earl’s and Gray’s utterances may be 
compatible. It may be the case both that Earl’s assumed value for Pl, PE, is incompatible with 
the proposition i that Elmer inherits, and that Gray’s assumed value for Pl, PG, is compatible 
with i. Even so, contextualism needn’t treat Earl and Gray as talking at cross- purposes (pace 
Toh 2005). Uses of context- sensitive expressions reflect speakers’ assumptions about relevant 
content- determining features of context. Although the compositional semantics takes as 
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given a particular abstract representation which supplies values for (e.g.) pronouns/ variables, 
what contextual resolution is determined can become at- issue, or have main- point status, in 
concrete utterances (Thomason et al. 2006, Simons 2007, Silk 2014, 2016; more on this in 
Section V). Our model of the discourse dynamics represents Earl and Gray as disagreeing over 
the grammatically backgrounded content of what value for the contextual deontic premise set 
variable Pl is determined by the conversational situation; their utterances carry incompatible 
assumptions about what body of legal norms is operative in the context and represents the 
norms endorsed for purposes of legal discourse and practice.14 Pace Dworkin, the contextu-
alist can locate a “fulcrum of disagreement” (1994, 14) when there is controversy about the 
basic grounds of law.

It is important to be clear about the level, if any, at which Earl and Gray’s disagreement 
is “about the context.” The present challenge for contextualism is to explain the licensing of 
expressions of linguistic denial in discourses such as (6), and to represent how the hearer 
rejects the speaker’s discourse move and issues a countermove (Section II). For purposes of 
responding to this challenge what is important is that our formal pragmatics locates a spe-
cific incompatibility in the updates from Earl’s and Gray’s utterances: their utterances make 
incompatible assumptions about the conversational situation (n. 14). This needn’t imply that 
the disagreement is fundamentally “about the context,” how to use words, etc. More funda-
mentally, Earl and Gray’s disagreement is about what basic legal norms to accept and why; 
Earl and Gray disagree about what to presuppose about the concrete features determining 
what legal norms are operative in their situation. It is this substantive normative disagreement 
which grounds the incompatible representations of context presupposed by their utterances. 
For these reasons I avoid classifying Discourse Contextualism as a “metacontextual” or “met-
alinguistic” account of discourse disagreement.15

C.  Force and Function in Context

Discourse Contextualism elucidates the informal ideas from Section II concerning the role 
of internal legal claims in managing what legal norms to accept. Following C.L. Stevenson, 
Allan Gibbard observes that when making a normative assertion, the speaker “is making a 

 14 Slightly more formally: One effect of accepting Earl’s utterance is that the Context Set—the set of worlds com-
patible with what is taken for granted in the conversation (Stalnaker 1978)—is updated to include only worlds 
in which (among other things) the concrete conversational situation determines a value for Pl that is incom-
patible with i, i.e. worlds in which the interlocutors presuppose legal norms which imply ¬i; whereas one effect 
of accepting Gray’s utterance is that the Context Set is updated to include only worlds in which (among other 
things) the concrete conversational situation determines a value for Pl that is compatible with i. In discourse 
there may be various ways of accommodating a value for Pl that bears the stated relation to the embedded prop-
osition given the speakers’ existing commitments; our purposes often don’t require us to commit for the future 
course of the discourse to a particular body of norms (n. 10). This observation helps capture how interlocutors 
needn’t accept precisely the same norms in cases of agreement over particular legal issues. In an agreement with 
(say) Earl, although different norms may be determined by the concrete conversational situation in different 
worlds in the Context Set, the norms will be alike in implying i. The basis for the speakers’ agreement is their 
attitudes regarding the legal status of Elmer’s inheriting.

 15 Cf. Plunkett and Sundell (2013a, 2013b), Plunkett (2015).
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conversational demand. He is demanding that the audience accept what he says, that it share the 
state of mind he expresses” (1990, 172)— albeit in a “more subtle, less fully conscious way” than 
by using an imperative (Stevenson 1937, 26). In making normative assertions we make claims 
on our interlocutors. “Their typical use is to provide guidance by criticizing, commending, 
demanding, advising, approving, etc.” (Raz 1981, 300). Discourse Contextualism locates this 
feature of normative discourse in the presuppositions of normative utterances.

Though the truth conditions of deontic modal sentences are ordinary representational 
contents, speakers can use deontic modals to communicate normative claims about what 
norms to accept. Since deontic modal sentences require a value for a contextual variable in 
order to express a proposition, the assignment of such a value is a precondition for making 
a deontic modal assertion. Doing so thus creates a new discourse context in which that pre-
condition is taken for granted.16 This puts pressure on the hearer to conform her legal views 
to the assumed deontic premise set. In cooperative conversations, exerting such conversa-
tional pressure will be able to be supported by some justification for why it would be rea-
sonable to rely on the relevant presupposed norms, or why it would be reasonable to treat 
one as relevantly authoritative on the issue in question. This can promote consensus about 
the law. Consensus isn’t always in the offing, but that is no different from the ordinary non- 
normative case.17

The interpersonal aspect of legal practice is emphasized in Hart’s understanding of the 
rule of recognition and in Kevin Toh’s expressivist interpretation of Hart (Toh 2005, 2011; 
cf. Raz 1981, 1993). A characteristic feature of internal legal claims, on Hart’s view, is that 
they presuppose that the speaker’s assumed rule of recognition is also generally accepted and 
complied with in the community (e.g., Hart 1959, 167– 168; 1961/ 1994, 108). Such a view 
raises the question of how legal claims are interpreted in contexts of disagreement where this 
presupposition isn’t satisfied.18 On the account developed in this chapter, what is assumed by 
one’s utterance is a value for a contextual parameter representing legal norms accepted for the 
purposes of legal discourse and practice; what is assumed is the body of norms. As we have 
seen, speakers needn’t believe that these norms are already mutually accepted. Interlocutors 
can manage their views on what legal norms to accept in using expressions such as deontic 
modals. Discourse Contextualism captures Toh’s expressivist idea that “joint acceptance of 
the fundamental [legal] norms . . . [is] something that the speaker is . . . trying to instigate,” 
rather than “something that is always presupposed” (2011, 119).

The nature of deontic modal sentences’ truth conditions may help explain their propensity 
for discourse- oriented uses (see Silk 2016 for extended discussion). The truth- conditional 
contents of deontic modal sentences are propositions about logical relations (e.g., impli-
cation, compatibility) between propositions and premise sets. Such logical matters can be 
at- issue when working out the specific content of a body of general legal norms given the 

 16 Cf. Stalnaker (1978, 2002, 2014) on the “commonplace effect” of speech acts: “the context on which an asser-
tion has its essential effect is not defined by what is presupposed before the speaker begins to speak, but will 
include any information which the speaker assumes his audience can infer from the performance of the speech 
act” (1978, 86); cf. Thomason et al. 2006, Silk 2016, §§3.5, 5.2.5, 6.2.2, 6.3.

 17 For further discussion, see Gibbard (1990, Part III). See Forrester (1989) for developments of a “pragmatics of 
deontic speech,” along with applications to legal discourse.

 18 Cf. Silk (2016, §3.5.3) in reply to theories invoking a “presupposition of commonality.”
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non- normative facts. Such is the case in what Dworkin calls “empirical disagreements”—
disagreements about whether certain agreed- upon criteria of legal validity are satisfied in a 
particular case (1986, 4– 5). But, as Dworkin emphasizes, such empirical matters aren’t always 
what is at- issue in legal inquiry. What is often interesting in a speaker’s deontic modal utter-
ance is the assumption that the discourse- level legal norms, hence value for Pl, are such as to 
make the utterance true. Given the ease with which we can retrieve one another’s intended 
interpretation (as described above), using a deontic modal affords an efficient means of man-
aging our assumptions about these norms. General pragmatic principles concerning effi-
ciency and effectiveness in communication enjoin us to do so (cf. Levinson 1987, Grice 1989, 
Heim 1991). So, it wouldn’t be surprising if a primary function of deontic modals in legal 
discourse came to be to facilitate coordination on a body of legal norms. Capturing this is 
often taken to be a distinctive advantage of expressivist theories.19 Discourse Contextualism 
captures it in terms of a contextualist semantics and general pragmatic effects of using 
sentences with this semantics.

D.  Expressing States of Mind

Expressivist accounts highlight another important feature of legal claims:  their role in 
expressing speakers’ states of mind. “The use of unstated rules of recognition . . . in identifying 
particular rules of the [legal] system,” Hart writes, “is characteristic of the internal point of 
view. Those who use them in this way thereby manifest their own acceptance of them as 
guiding rules” (1961/ 1994, 102). An internal legal claim “expresses its speaker’s endorsement,” 
or “acceptance . . . of standards of behaviour towards conformity with which the statement is 
used to guide its addressee” (Raz 1981, 300; 1993, 148). A common complaint against contex-
tualism is that it incorrectly treats normative utterances as reporting, rather than expressing, 
speakers’ states of mind.20 Discourse Contextualism avoids this worry.

Common characterizations of contextualism notwithstanding,21 deontic modal sentences, 
on the present account, aren’t fundamentally about an individual or group. They make claims 
about the logical properties of a given deontic premise set. Earl’s utterance of (7) assumes a 
value for a contextual variable, Pl, that represents the legal norms operative in the conver-
sation. Given their assumed common goal of settling on what norms to accept, Gray can 
reasonably infer from Earl’s act that Earl accepts basic legal norms which, given the facts of 
the case, imply that Elmer is not to receive the inheritance. Earl expresses his state of mind in 
the sense of performing an act that is appropriate only if he is in that state of mind (cf. Bach 
and Harnish 1979). His utterance expresses his acceptance of certain legal norms via what 
it asserts and presupposes. Discourse Contextualism can capture the core expressivist claim 
that normative uses of language express the speaker’s state of mind.

 19 See Stevenson (1937), Hart (1961/ 1994), Gibbard (1990), Toh (2005, 2011); in the broader literature, see, e.g., 
Richard (2008), Yalcin (2012), Swanson (2016).

 20 See, e.g., Ayer (1936), Stevenson (1937), Gibbard (1990); cf. Hart (1961/ 1994, 102– 103).
 21 E.g., Silk 2013, 212– 213, MacFarlane 2014, 146– 147, a.m.o.
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E.  The Varieties of Legal Claims: Internal, External, Detached

So far we have focused on what Hart called internal legal claims— claims of law made by 
adherents of a legal system. But, as Hart observed, some legal claims are descriptive; they 
simply describe the laws of a given community. To capture this distinction, Hart, and Raz after 
him, posited a distinctive “internal point of view” on the law. It is only when taking up the in-
ternal point of view that one’s claims are genuinely normative. The present account provides a 
framework for capturing Hart’s and Raz’s insights about internal and external legal claims, and 
cashing out the metaphorical talk of “points of view.” (We will return to Hart’s and Raz’s ac-
counts of the internal point of view and the normativity of internal legal claims in Section V.)

Not all uses of deontic modal expressions are prescriptive or express the speaker’s endorse-
ment of certain norms or values. Following Lyons (1977, 1995), it is common to distinguish 
(what I will call) endorsing uses of modals, such as in (6), where the speaker is presented 
as endorsing the considerations with respect to which the modal is interpreted, from non- 
endorsing uses, such as in (14)– (15), where the speaker isn’t presented in this way.22 The 
non- endorsing use in (15) reports what Ernie’s parents’ rules require; these rules needn’t be 
accepted by the speaker. The claims in (14)– (15) can be paraphrased with an explicit ‘ac-
cording to’- type phrase, as in (16).

(14) Bert has to pay a fine. Isn’t that crazy? I wouldn’t do it if I were him.
(15) Ernie has to be home by 10. Aren’t his parents stupid? I’d stay out if I were him.
(16) According to Ernie’s parents’ rules, Ernie has to be home by 10.

The endorsing uses of deontic modals in (5)– (6), by contrast, present the speaker as endorsing 
the norms that justify the modal claim. A’s utterance in (5) expresses her acceptance of norms 
implying that Sally contribute to prison reform. Hart’s distinction between “internal” and 
“external” legal claims can be viewed as an instance of the general, independently attested 
distinction between endorsing and non- endorsing uses of modals.

We can capture the distinction between internal and external legal claims while giving 
them a uniform type of analysis. In both kinds of uses the modals are interpreted with respect 
to a contextually supplied set of premises. The difference lies in what the relevant premise set 
variable represents. The external use of ‘have to’ in (14) calls for a variable PNH that refers to 
(say) New Haven traffic law. Uttering (15) assumes that context determines a value for a de-
ontic premise set variable Phr, Ph, that encodes Ernie’s parents’ house rules, and asserts that Ph 
implies that Ernie be home by 10 (n. 8). These rules may be accepted in the context, but they 
need not be. What distinguishes internal uses is that they call for a discourse- level variable 
that represents norms accepted for purposes of the conversation. Internal legal claims don’t 
simply say what is permitted, required, etc. according to a given body of legal norms; they 
assume that the norms are to be endorsed in the context. The distinctive features of internal 
uses can be derived from the contextualist semantics as explained in the previous sections.23

 22 This distinction has been noted in many areas under various labels; see also, e.g., Hare (1952), von Wright 
(1963), Narrog (2005), Verstraete (2007), Silk (2016).

 23 Toh (2005, 2007, 2011) and Raz (1975/ 1990, 1977) treat the meanings of internal claims as primary, and 
explain the meaning of external claims in terms of the meaning of internal claims (cf. Forrester 1989). 
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This treatment sheds light on a further distinction which Raz draws between internal 
normative claims that are committed and those that are detached (1975/ 1990, 171– 177). 
Committed internal claims are internal claims in Hart’s sense. Yet Raz notes that not all 
claims of law made within a legal community are endorsed by the members of that com-
munity. This observation leads Raz to posit a class of detached internal claims: claims that 
are normative although they don’t express the speaker’s acceptance of the relevant norms. 
In a detached internal claim the speaker merely pretends or simulates such acceptance. For 
instance, an anarchist lawyer may advise her client that he “must pay the fine,” though she 
doesn’t endorse the laws that imply that he do so. By analogy, Raz considers a meat- eater 
uttering (17) to a vegetarian.

(17) You shouldn’t eat this dish. It contains meat.

The meat- eater’s statement is made “from the point of view of a vegetarian,” but without 
endorsing that point of view. In this sense, the meat eater’s utterance of (17) is “detached,” 
whereas a vegetarian’s utterance of (17) would be “committed.”

I agree with Raz that there is a distinction here, but I would not be the first to be puzzled 
by his way of drawing it. I find it hard to see a helpful sense in which detached claims are 
genuinely “normative” even though (like external claims) they are neither directive nor ex-
pressive of the speaker’s own views. Such properties are often regarded as definitional of nor-
mative uses of language.24 More helpful, I suggest, is to treat Raz’s detached internal claims 
instead as a species of external claims—specifically, external claims made in contexts in which 
(i) what is at- issue is the specific implications of a general body of norms given the relevant 
circumstances, where (ii) these norms may be endorsed by certain relevant individuals in the 
context, though not necessarily by the speaker. For instance, the meat eater’s utterance of (17) 
makes a claim about vegetarian moral norms that are endorsed by the addressee. The vari-
able Pv with respect to which the modal is interpreted, which represents the content of these 
norms, needn’t be identified with the discourse- level variable representing the moral norms 
endorsed in the conversation—hence the “external” nature of the claim, and how it needn’t 
express the speaker’s endorsement of vegetarianism. Yet insofar as the addressee is a com-
mitted vegetarian, she may take the content of the speaker’s assertion— that Pv implies that 
she not eat the dish—to have direct practical implications, and she may guide her behavior 
accordingly. The speaker may even endorse that she do so, perhaps in light of a higher- order 
norm enjoining individuals to act in accordance with the moral norms they take to apply to 
themselves regarding meat- eating. Analogous points hold for Raz’s examples of detached 
internal claims in legal contexts.

The account developed here gives both types of claims a common underlying contextualist semantics, and 
explains the distinctive features of internal claims as effects of using sentences interpreted with respect to 
a discourse- level norms variable.

 24 See Forrester (1989, ch. 3); Korsgaard (1996, 8, 226); Thomson (1996, 130– 131, 147– 150); Gibbard (1990, 33; 
2003, ix– x, 9– 10, 137– 139); Field (2009, 286); Parfit (2011, 284, 288, 291; Railton (2012, 25). For critical discus-
sion, see Silk (2015b, §6).
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F.  Recap

I have argued that a more nuanced understanding of the role of context in interpretation 
provides the basis for an improved contextualist theory of uses of deontic modals in legal 
contexts. The aim of Discourse Contextualism is to start with a particular contextualist in-
terpretation of a standard semantics for modals, and derive distinctive discourse properties 
of deontic modals from this formal semantics and general conversational principles. 
Semantically, normative uses of deontic modals—“internal” uses, in Hart’s terminology— are 
associated with a contextual parameter representing norms endorsed for purposes of conver-
sation. Pragmatically, the “discourse- oriented” effects of such uses arise via general pragmatic 
reasoning from (inter alia) the requirement that a value for this parameter be assumed as 
input to semantic interpretation. In using deontic modals, speakers can exploit their mutual 
grammatical and world knowledge, along with general pragmatic reasoning, to manage an 
evolving normative view.

V.  Legal Language and a Theory of Law: The “Problem  
of the Normativity of Law,” Revisited

Sections II– IV focused on the meaning and use of modal language in legal discourse. This 
section examines how the Discourse Contextualist semantics/ pragmatics from Sections III– 
IV can integrate fruitfully with broader theorizing about the normativity of law, the relation 
between law and morality, and the nature of law and legal judgment.

Our discussion of Raz and internal normative claims brings us back to our puzzle from 
Section I. What motivated Raz to posit a distinct category of detached internal legal claims 
was that it provided a response to what he called “the problem of the normativity of law”—the 
problem of explaining “the use of normative terms to describe the law and legal situations” in 
a manner consistent with legal positivism (1975/ 1990, 169). The challenge was to reconcile the 
normativity of law with the sociality of law (Section I). The worry for positivism, Raz argues, is 
this: Claims of law use “normative terms like ‘a right’, ‘a duty’, ‘ought’ ” (1977, 158). If these terms 
“are used in the same sense in legal, moral, and other normative statements” (1977, 158), then 
legal statements must be “normative statements in the same sense and in the same way that 
moral statements are normative” (1981, 303). But this seems to imply that legal statements are 
just “ordinary moral statements” (1981, 306), contrary to the positivist thesis that “legal rights 
and duties . . . may and sometimes do contradict moral rights and duties” (1979, 38).

Hart’s reply was to deny that ‘must’, ‘right’, ‘duty’, etc. have the same meaning in moral 
and legal contexts (e.g., 1982, 153– 161). Positing a class of internal but non- endorsing legal 
claims allows Raz to maintain that such expressions have the same meaning in legal and moral 
contexts, and that claims of law are genuinely normative, while denying that legal claims need 
have directive moral force: “Detached” legal claims are merely made from the “point of view” 
of someone who treats the relevant legal norms as morally justified; they needn’t express en-
dorsement of that point of view. Hence, though “made by the use of ordinary normative terms, 
[they do] not carry the same normative force of an ordinary legal statement” (Raz 1977, 156).

Our Discourse Contextualist framework brings into relief an alternative, and I think more 
attractive, line of reply to Raz’s “problem of the normativity of law.” We can reconcile a posi-
tivist theory of the nature of law with the idea that ‘must’, ‘ought’, etc. have the same meaning 
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in legal and moral contexts, and without positing a spurious class of non- endorsing/ non- 
directive normative claim.

First, let’s reconsider how Raz sets up the problem. It is misleading to talk about “nor-
mative terms” (expressions, vocabulary) as such (Raz 1977, 158; emphasis added). There is 
nothing essentially “normative” in lexical items such as ‘must’, ‘ought’, ‘duty’, etc. Many modal 
expressions can receive various types of readings, as in (18). As we saw in Section IV.E, even 
broadly deontic readings needn’t be used endorsingly or with directive force, as in (19).

(18) a. (Given when she left,) Sally must have arrived by now.  [epistemic]
 b. (To get to the concert on time,) you can take a cab. [teleological]
 c.  (Given the state of my nose,) I have to sneeze. [circumstantial]

(19)  [Context: We’re teenage siblings. It’s 10:30 p.m., and we plan on staying out and 
going to a party. We know our parents are already asleep.]
You:  When is curfew, again? We need to make sure that we tell Mom we got back 

before then if she asks.
Me:  We have to be home by 11. Aren’t her rules stupid? C’mon, let’s go.

Although modals can be put to different uses such as these, I am sympathetic with the 
standard view among formal semanticists that “there is something in the meaning [of 
the modal] which stays invariable” (Kratzer 1977, 340). The linguistic meaning of (e.g.) 
‘must’ in moral and legal contexts is the same: roughly put, given such- and- such set of 
premises P, ‘Must φ’ is true iff φ follows from P (Section III.A). What is normative, 
rather, are uses of expressions such as ‘must’ in certain contexts (cf. Silk 2015b, §6). Raz’s 
move to frame the “problem of the normativity of law” as a problem about “normative 
language” (1975/ 1990, 170) is unfortunate. Plausibly, what was of primary interest to legal 
theorists such as Hart and Raz wasn’t a linguistic issue, an issue about the conventional 
meanings of certain natural language expressions. It was a substantive issue about the 
normativity of law—whether facts about law provide (possibly moral) reasons for ac-
tion, how the law can justifiably claim to guide behavior, etc. The remainder of this sec-
tion shows how Discourse Contextualism can provide a framework for integrating issues 
about the meaning and use of language in legal contexts with issues about the normativity 
and nature of law.

The project of compositional semantics is to give an account of the following: given an 
assignment of values to context- sensitive expressions, what are the conventional contents of 
expressions, and how are the conventional contents of complex expressions calculated as a 
function of the conventional contents of their parts (n. 2). Crucially, compositional seman-
tics— the representation of conventional meaning and speakers’ semantic competence—
takes as given an abstract representation that assigns values to free variables and other 
context- sensitive expressions. The compositional semantics leaves open the broadly 
metasemantic question of what makes it the case about a concrete conversational situation 
that such- and- such abstract context (or perhaps range of abstract contexts; n. 10) represents 
it. The conventional meaning of deontic modals leaves open what makes it the case that 
such- and- such deontic premise sets represent the operative norms (legal, moral, etc.)—and 
thus that such- and- such values for Pl, Pm, etc. are determined—in a concrete discourse 
context.
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Distinguishing questions about the metasemantics of deontic modals suggests precise ways 
of posing substantive questions about the nature of law and legal judgment. For instance:

Metaphysics of law
What property, if any, do all and only lawful actions have? Fundamentally, what 
determines which body of legal norms (hence value for Pl) is operative in a given 
concrete context? Are moral properties among the fundamental grounds of law? Or 
are norms part of the law only in virtue of their social source? Can we provide purely 
source- based criteria of legal validity?

Normativity of law
What is the relation between the operative legal norms (hence value for Pl) deter-
mined in a concrete context and agents’ normative reasons for action? Does the fact 
that, in view of the law, one must α necessarily provide one with a normative reason 
to α? For instance, is it the case that, for any concrete context C, if the value for Pl de-
termined in C implies that x pays a fine, then x has a normative reason to pay a fine?

Law and morality
What is the relation between the operative legal and moral norms (hence values 
for Pl and Pm) determined in a concrete context? Does the fact that, in view of the 
law, one must α imply that, in view of morality, one must α, or that one has a moral 
reason to α? For instance, is it the case that, for any concrete context C, if the value 
for Pl determined in C implies that x pays a fine, then the value for Pm determined 
in C implies that x pays a fine?

Legal judgment
What is involved in accepting a body of legal norms, or making discourse moves that 
presuppose such acceptance? Does accepting a body of legal norms essentially involve 
having certain motivational dispositions or emotional capacities? What must a con-
crete context be like for an utterance to call for being interpreted with respect to a 
variable representing a discourse- level legal norms parameter? Must the use play a 
regulative, directive role in the planning and practical reasoning of the community? 
Does accepting ‘In view of the law, I must α’— accepting that the operative legal norms 
(hence value for Pl) determined in one’s concrete context implies that one does α—
necessarily involve taking oneself to have a normative (and perhaps moral) reason to α?

Metaethicists and philosophers of law can all accept Discourse Contextualism in giving a 
formal semantics and pragmatics for broadly normative uses of language. Where they will 
differ is on these sorts of further philosophical questions. I won’t defend particular answers 
to such questions here. However, for purposes of illustration it may be helpful to outline 
what one sort of Discourse- Contextualist- based overall theory might look like.

Delineating the above issues brings into relief an overall theory which adopts a positivist 
metaphysics and yet treats judgments about the law as essentially practical, perhaps even as 
a kind of moral judgment. We might see Hart and Raz as offering theories of precisely this 
kind. Consider the following combination of views:

 (i) The law of a community needn’t always provide the members of the community 
with genuine normative or moral reasons for action. It is possible for there to 
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be a concrete context C which determines operative bodies of legal norms Pl, 
moral norms Pm, and all- things- considered norms Pn such that Pl implies that 
one does α, but neither Pm  nor Pn  implies that one does α (even in the absence 
of any defeating circumstances).

 (ii) Moral facts (properties, truths) aren’t among the fundamental grounds of law.
 (iii) Accepting a body of legal norms essentially involves having certain motivational 

dispositions to act in accordance with those norms. In order for a belief 
ascription about the law (‘x believes that, in view of the law, φ’) to be correctly 
interpreted with respect to Pl, and for the subject’s state of mind to characterize 
a given value Pl, the subject must intend and be disposed to act in accordance 
with Pl, criticize others for failing to act in accordance with Pl, not criticize 
others for criticizing, and express one’s criticism with evaluative and directive 
uses of language (cf. Shapiro 2006, 1163).

 (iv) In order for a body of legal norms Pl to be determined by a concrete community 
C, it must be the case that the legal officials in C take up the sort of practical 
attitude toward Pl described in (iii).

Claims (iii)– (iv) plausibly reflect the central roles of the internal point of view in Hart’s 
theory: they specify a kind of motivation that individuals take toward the law,25 they provide 
a necessary condition for the existence of law in a community, and they capture apparent 
assumptions about the normativity of law in legal discourse and practice (Shapiro 2006). 
These claims about the nature of legal judgment are compatible with the positivist theses 
about the nature and normativity of law in (i)– (ii).

To be clear, I  am not suggesting that Discourse Contextualism commits one to a posi-
tivist metaphysics or to treating legal judgment as essentially practical. It doesn’t. Discourse 
Contextualism offers a way of representing the conventional meanings of deontic modals, and of 
modeling how uses of deontic modals conventionally change the context. It doesn’t commit one 
to substantive views about the nature of law or legal judgment. These are extra- semantic issues 
in (meta)normative theory, philosophy of law, and psychology. Maintaining this sort of neu-
trality is often taken to be a distinctive feature of expressivist theories (and their kin);26 Dworkin 
(1986, 2011) arguably claims it for his version of interpretivism. Yet we can now see that contex-
tualism—even a version of contextualism supplemented with a positivist theory of law—can 
capture the idea as well.

Bringing our discussion full circle, let’s return to Raz’s “problem of the normativity of law.” 
Various Discourse- Contextualist- based accounts of legal discourse and practice are possible 
depending on one’s broader philosophical commitments. Some readers may find this con-
clusion unsatisfying. (“I was looking for a paper on law, not ‘law’!” says a frustrated reader.) 
Such a reaction would be premature. In this section we have seen how, perhaps contrary to 
initial appearances, the positivist can coherently maintain that expressions such as ‘must’, 
‘ought’, etc. have a constant meaning in moral and legal contexts, without necessarily treating 

 25 See Toh (2005, 2011)  for further discussion of the psychology and practical character of legal judgment in 
Hart’s theory. For general discussion of the psychology of norm acceptance, and of legal norm acceptance in 
particular, see Gibbard (1990) and Railton (this volume), respectively.

 26 See, e.g., Gibbard (1990, ch. 1; 2003, ch. 2), Chrisman (2007, 243), Silk (2013).
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legal discourse as committing one to moral approval of the law or treating legal judgment 
as a species of moral judgment. Examining Raz’s argument highlights a more general lesson 
and feature of the account. Discourse Contextualism provides a framework for perspicu-
ously articulating questions about the nature of law and legal judgment. Delineating these 
issues, and distinguishing them from the semantics proper, can free up our inquiry to better 
track philosophical issues of primary concern. This can motivate clearer answers and a more 
refined understanding of the space of overall theories.27 Discourse Contextualism provides a 
solid linguistic foundation for a broader (meta)normative theory and theory of law.

VI.  Conclusion

The central aims of this chapter have been twofold: first, to begin to develop an improved 
account of the meaning and use of various types of legal claims, focusing on deontic modals; 
second, to illustrate how this account can help advance dialectics in debates about the nor-
mativity and metaphysics of law. The proposed account draws on a more general framework 
for developing a contextualist theory, which I call Discourse Contextualism (Silk 2016). I have 
argued that we can derive various discourse properties of deontic modals in legal contexts 
from a particular contextualist interpretation of a standard semantics for modals, and ge-
neral principles of interpretation and conversation. Discourses expressing fundamental legal 
agreement and disagreement can be understood in terms of speakers’ assumptions about 
what body of legal norms is determined by their conversational situation. Claims of law, or 
Hartian “internal” legal claims, presuppose a lexically unspecified value for a discourse- level 
parameter representing the legal norms operative in the context. In using deontic modals 
speakers can exploit their mutual grammatical and world knowledge, and general prag-
matic reasoning skills, to manage the value of this parameter and coordinate on evolving 
normative view.

The proposed treatment of deontic modals’ meaning and discourse function can be inte-
grated with broader theorizing in philosophy of law and (meta)normative theory. Discourse 
Contextualism provides a framework for posing further questions about the nature and nor-
mativity of law, the relation between law and morality, and the practical character of legal 
language and judgment. Delineating these issues can refine our understanding of the space 
of overall theories and motivate more fruitful ways the dialectics may proceed. Notably, our 
discussion brings into relief a kind of overall theory which combines features many have 
argued to be incompatible: a positivist metaphysics, a treatment of legal judgment as essen-
tially practical and action- guiding, and a semantics/ pragmatics of fundamental legal disa-
greement. A Discourse Contextualist account of deontic modals’ meaning and use provides 
a linguistic foundation for a broader account of legal discourse and practice.

 27 For points in a similar spirit, see Forrester (1989, chs. 2, 13), Plunkett and Sundell (2013b, 275– 277), Silk (2013, 
2015a, 2015b, 2016), Plunkett and Shapiro (2017). See Silk (2016, §§3.6, 5.4, 7.5) for further discussion on the 
relations among the formal semantics, metasemantics, and (meta)normative theory, and the role of truth- value 
judgments in semantic theorizing.
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The development and defense of Discourse Contextualism in this chapter is by no 
means complete. For instance, I have focused only on deontic modal verbs. Yet there are 
important differences among normative readings with different categories of expressions. 
It is nontrivial how precisely to implement a Discourse Contextualist account in each case. 
Objections concerning disagreement are certainly not the only challenges facing contex-
tualist semantics. More thorough comparisons of the discourse properties and embedding 
behavior of various types of paradigm context- sensitive expressions and normative uses of 
language is required. (For starts on these issues, see Silk 2016, 2017, 2018.) Developing a 
Discourse- Contextualist- based overall theory will require careful examination of how the 
semantic, metasemantic, and extralinguistic issues interact and constrain theory choice. 
Detailed comparison with alternative frameworks will be necessary. I leave developments 
of a more general Discourse Contextualist account, and evaluation of its prospects, for fu-
ture research.
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