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declarations that fall within the traditional exception.  In addition,

amicus submits, it would be misguided: A dying person who

identifies the person who has cast a fatal blow against her does so

not for the amusement and edification of her audience but, in most

cases, to increase the probability that her killer will be brought to

justice.  Also, while some dying declarations might be deemed to

be made in response to ongoing emergencies under the doctrine of

Davis, many are not.  E.g., Woodcock, supra; Williams v. State, ___

So.2d ___, 2007 WL 1774389 (Fl. June 21, 2007). 

12

Crawford recognized that a “dying declaration”
exception to the hearsay rule predated the Confronta-
tion Clause and applied to testimonial statements.  Ac-
cordingly, it left open without deciding the possibility
that “the Sixth Amendment incorporates an exception
for testimonial dying declarations.”  The Court added,
“If this exception must be accepted on historical
grounds, it is sui generis.”  541 U.S. at 56 n.6.

To create an exception to the confrontation right
based on the traditional rationale of the “dying
declaration” exception to the hearsay rule would raise
two fundamental problems.

First, even on its own terms, the traditional
rationale makes little sense: If statements by dying
declarants were so remarkably reliable, we might have
a much broader exception for all such statements, not
simply those explaining the cause of death.  But in fact
it is absurd to say that simply because a victim is on
the verge of death her statement about the cause – a
statement made under great stress and perhaps on the
basis of an inadequate opportunity to observe, e.g., Peo-
ple v. Taylor, 737 N.W.2d 790 (Mich. Ct. App. 2007),
leave to appeal granted, Nov. 27, 2007 (shooting from
outside window while victim was in bed) – is so reliable
that cross-examination would be of virtually no use.

Second, the traditional rationale does not cohere at
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