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HENDERSON, Circuit Judge: 
 
 Koppers Company contracted with the plaintiffs, 
Nobs Chemical, U.S.A., Inc.  (hereinafter referred to 
as "Nobs") and Calmon-Hill Trading Corporation 
(hereinafter referred to as "Calmon-Hill") to purchase 
1000 metric tons of cumene.[FN1]  Koppers 
breached the contract.  Nobs and Calmon-Hill 
brought suit in United States District Court for the 
Southern District of Texas, and the case was tried 
before the court sitting without a jury. 
 

FN1. Cumene is "a colorless oily 
hydrocarbon . . .  used as an additive for 
high-octane motor fuel.  . . . " Webster's 
Third New International Dictionary 553 
(1966). 

 
 The district court found that the plaintiffs had 
arranged to purchase the cumene in Brazil for 
$400.00 a ton and to expend $45.00 per ton for the 
cost of transporting the cumene to the defendant, for 
a total expense of $445,000.00. Koppers agreed to 
buy the cumene for.$540,000.00.  The court applied 
Tex.Bus. & Com.Code s 2.708(b) (Vernon) and 
determined that the plaintiffs were entitled to recover 
their lost profits, $95,000.00 ($540,000.00 minus 
$445,000.00).  The district court ruled that the 
plaintiffs could not recover the extra $25.00 per ton 
they allegedly were forced to pay their Brazilian 
supplier when the price per ton increased because 
their total order with the supplier was reduced from 
4,000 metric tons to 3,000 metric tons because of 
Koppers' breach.  The court decided this lost quantity 
discount amounted to consequential damages and 
was, therefore, not recoverable. 
 

 Nobs and Calmon-Hill appeal the measure of 
damages applied by the district court, and, assuming 
it is correct, they challenge the computation of those 
damages.  The defendant, Koppers, cross-appeals, 
also claiming that the district court's calculation of 
damages under the lost profits method was incorrect. 
 
 We first turn to the issue of whether the district court 
was correct in applying the lost profits measure of 
damages to the plaintiffs' loss. 
 
 According to Tex.Bus. & Com.Code Ann. s 2.708 
(Vernon)  

(a) . . .  the measure of damages for non-acceptance 
or repudiation by the buyer is the difference 
between the market price at the time and place for 
tender and the unpaid contract price together with 
any incidental damages provided in this chapter 
(Section 2.710), but less expenses saved in 
consequence of the buyer's breach.  
(b) If the measure of damages provided in 
Subsection (a) is inadequate to put the seller in as 
good a position as performance would have done 
then the measure of damages is the profit 
(including reasonable overhead) which the seller 
would have made from full performance by the 
buyer, together with any incidental damages 
provided in this chapter (Section 2.710), due 
allowance for costs reasonably incurred and due 
credit for payments or proceeds of resale. 

 
 The plaintiffs urge that subsection (a) should govern 
in this case.  Because the market value of cumene 
dropped to between $220.40 and $264.48 a metric 
ton at the time of the breach, the plaintiffs contend 
that they should recover the difference between the 
contract price ($540,000.00) and the market price 
(between $220,400.00 and $264,480.00), 
substantially more than the $95,000.00 awarded them 
under subsection (b). 
 
There appears to be no Texas, nor any other state's, 
law directly on point.  Under Erie R. R. Co. v. 
Tompkins, 304 U.S. 64, 58 S.Ct. 817, 82 L.Ed. 1188 
(1938), a federal court must follow state law in a 
diversity case. Where no state court has decided the 
issue a federal court must "make an educated guess as 
to how that state's supreme court would rule."  
Benante v. Allstate Ins. Co., 477 F.2d 553, 554 (5th 
Cir. 1973); *215Smoot v. State Farm Mut.  Auto. Ins. 
Co., 299 F.2d 525, 529 (5th Cir. 1962). 
 
Because there does not appear to be any law directly 
on point, we take the liberty of looking to those more 
learned on the subject of the Uniform Commercial 



 

 

Code.  Professors White and Summers, recognizing 
that s 2.708(b) is not the most lucid or best-drafted of 
the sales article sections, decided that the drafters of 
the Uniform Commercial Code intended subsection 
(b) to apply to certain sellers whose losses would 
rarely be compensated by the subsection (a) market 
price-contract price measure of damages, and for 
these sellers the lost profit formula was added in 
subsection (b).  One such type of seller is a "jobber," 
who, according to the treatise writers, must satisfy 
two conditions: "(f)irst, he is a seller who never 
acquires the contract goods. Second, his decision not 
to acquire those goods after learning of the breach 
was not commercially unreasonable.  . . . " J. White 
& R. Summers, Uniform Commercial Code s 7-10, at 
228 (1972) (hereinafter cited as "White & 
Summers").  Nobs and Calmon-Hill clearly fit this 
description.  The plaintiffs never acquired the goods 
from their Brazilian supplier, and, as White and 
Summers point out, an action for the purchase price 
or resale was therefore unavailable.  See, Tex.Bus. & 
Com.Code Ann. ss 2.703, 2.704, 2.706, 2.709 
(Vernon).  See also, American Metal Climax, Inc. v. 
Essex International, Inc., 16 U.C.C.Rep. 101, 115 
(S.D.N.Y.1974) ("(C)ompensatory damages as 
provided in the contract-market formula of s 2-708(1) 
(s 2.708(a)) are realistic only where the seller 
continues to be in a position to sell the product to 
other customers in the market."). 
 
The plaintiffs argue, however, that in this case the 
measure of damages under subsection (a) would 
adequately compensate them and therefore, according 
to the terms of subsection (a), subsection (b) does not 
control. This is an intriguing argument.  It appears 
that the drafters of s 2.708(a) did not consider the 
possibility that recovery under that section may be 
more than adequate.  White & Summers, supra, s 7-
12, at 232-233. 
 
 It is possible that the code drafters intended 
subsection (a) as a liquidated damage clause available 
to a plaintiff-seller regardless of his actual damages.  
There have been some commentators who agree with 
this philosophy. See, C. Goetz & R. Scott, Measuring 
Sellers' Damages: the Lost-Profits Puzzle, 31 
Stan.L.Rev. 323, 323-324 n. 2 (1979); E. Peters, 
Remedies for Breach of Contracts Relating to the 
Sale of Goods Under the Uniform Commercial Code: 
A Roadmap for Article Two, 73 Yale L.J. 199, 259 
(1963).  But, this construction is inconsistent with the 
code's basic philosophy, announced in Tex.Bus. & 
Com.Code Ann. s 1.106(a) (Vernon), which provides 
"that the aggrieved party may be put in as good a 
position as if the other party had fully performed" but 
not in a better posture.  White & Summers, supra, s 

7- 12, at 232.  This philosophy is echoed in Texas 
case law.  "The measure of damages for breach of 
contract is the amount necessary to place plaintiffs in 
a financial position equivalent to that in which it 
would have had (sic) if the contract had been fully 
performed by both parties."  Little Darling Corp. v. 
Ald, Inc., 566 S.W.2d 347, 349 (Tex.Civ.App.1978).  
Moreover, White and Summers conclude that 
statutory damage formulas do not significantly affect 
the practices of businessmen and therefore "breach 
deterrence," which would be the purpose of the 
statutory liquidated damages clause, should be 
rejected in favor of a standard approximating actual 
economic loss.  White & Summers, supra, s 7-12, at 
232.  No one insists, and we do not think they could, 
that the difference between the fallen market price 
and the contract price is necessary to compensate the 
plaintiffs for the breach.  Had the transaction been 
completed, their "benefit of the bargain" would not 
have been affected by the fall in market price, and 
they would not have experienced the windfall they 
otherwise would receive if the market price-contract 
price rule contained in s 2.708(a) is followed.  Thus, 
the premise contained in s 1.106 and Texas case law 
is a *216 strong factor weighing against application 
of s 2.708(a).  
 
Our conclusion that the district court was correct in 
applying s 2.708(b) brings us to the second issue was 
it error for the district court to refuse to award the 
plaintiffs the additional $75,000.00, which they were 
required to pay when they lost their quantity 
discount? 
 
We believe the trial court was correct in declining to 
award the plaintiffs the extra $75,000.00.  Under s 
2.708(b), in addition to profit, the seller may recover 
"incidental damages" and "due allowance for costs 
reasonably incurred."  The code does not provide for 
the recovery of consequential damages by a seller.   
 
Equally as clear is the premise that this lost discount 
is not a "cost reasonably incurred" within the 
meaning of s 2.708(b), which has been defined as "an 
amount equal to what he (the seller) has expended for 
performance of the contract that will now be 
valueless."  White & Summers, supra, s 7-13, at 236.  
The extra $25.00 per ton does not fall within this 
definition, most *217 obviously because it was not an 
expense necessary to the performance of the contract.  
Rather, it was simply an extra benefit the sellers did 
not receive from their supplier by reason of the 
buyer's breach. 
 
AFFIRMED. 


